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GEORGE TIERNEY, - 


FRE WORTHY AND INDEPENDENT REPRESENTATIVE OF THE 


BOROUGH: OF SOUTHWARK, IN PARLIAMENT, 


THEE FOLLOWING 


15 


| 18 e 


IN TESTIMONY OF THE REPORTER's RESPECT FOR HIS PUBLIC, 


AND ESTEEM/FOR HIS PRIVATE AND HIS SOCIAL, VIRTUES, 
/ 3 


AND AS /A MARK OF GRATITUDE ron THE BENEFITS WHICK | 


THE REPORTER, 


> » 


IN COMMON WITH THE REST OP HIS FELLOW.CITIZENSs 


* 


IS LIKELY TO DERIVE 


fi 


FROM HIS TRULY PATRIOTIC ENDEAVOKS TO CHECK THE s 
I 


SHAMEFUL PRODIGALITY OF 


' CONTESTED ELECTIONS, 


- 


INTRODUCTION. 


Ep frown Wo: 
| * 

ERSONAL eſteem and reſpect for Mr. 
T1ERNEY, originally generated by a co- 
incidence in political opinion, led me to 
Southwark, to aſſiſt him at the firſt election. 
A natural anxiety for the ultimate event, 
induced me to attend the trial of his peti- 
tion; and an early conviction of what muſt 
inevitably be the reſult, and of the advanta- 
ges which would be conſequently derived 
to the cauſe of reform, determined me to 
take notes, in order to report the caſe. 
Tux taſk of a mere reporter muſt, from 
its nature, always be unpleaſant ; he has 
indeed, no great difficulties to encounter, 
but, tied down to record the ideas of others 
without being permitted to give ſcope to his 


own, he drudges under continual diſcou- 5 


ragement without one ſingle gleam of fancy 
to enliven him in the way; nor are his la- 
| bors 


* 


vi  +INTRODUCTION, 


bors cheared by the pleaſing expectation of 
celebrity. Like the Lexicographer, he may 
perhaps eventually obtain the negative re- 
compence of eſcaping reproach; but like 
him, he is expoſed to cenſure without hope 
of praiſe, liable to be diſgraced by miſcar- 
riage, where ſucceſs would have been with- 
out applauſe . The utmoſt to which he 
| can aſpire, is to be allowed the merit of ac- 
Curacy and diligence. 

In order to make this work the more ac- 
ceptable and uſeful, I at one time intended 
to report the principal caſes of Controverted 
Elections during the firſt ſeſſion af the pre- 
ſent parliament; but, finding that a ſimilar 
deſign was entertained by another gentle- 
man of conſiderable talents, I readily aban- 
doned my intention, and confined myſelf to 
the report of the two Southwark A 
This has enabled me to detail the ſpeeches 
more at length, and to enter further into 
the hiſtory of theſe two elections, than 1 
ſhould otherwiſe have done, 


'* See Dr. Johnſon's beautiful Preface to his Die. 
Of 
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Of this Report, at leaſt of the Notes, at 
yankees” ill, become me to ſpeak ; I have en- 
deavored faithfully and impartially to tranſ- 
.cribe the arguments on each ſide, and to 
illuſtrate the points which aroſe. Whether 
my endeavors have been crowned with ſuc- 
ceſs, it is not for me, it is the province of 
others to determine. Thus far, however, I 
may be allowed to ſay, that I have red 
no pains, and that the reader may depend 
on the fidelity of every quotation.” Such as 
it is, whatever may be its merits or defects, 

I now ſubmit this work with all due hu- 
mility and deference, but without fear, | 
to the approbation or cenſure of a liberal 
profeſſion and a diſcerning public. By their 
verdict it muſt ſtand or fall. May it be the 
means of checking the baneful Fan 
of conteſted elections! 

PERHAPS ſome apology may be expected 
for having ſo long delayed the publication. 
I was unwilling to publiſh in a hurry, 'or 
while ſimilar caſes were depending. By 
'Having deferred it for a few months, .it has 
the additional weight of the decifions of the 
two Canterbury Committces, and of the 


bo opinion 
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vii far Robbe rie k. 
opinion of the Lord Chief Juſtice, Kxvox, 
in the caſe of RIDER v. Moore. © But 
I muſt admit, that the delay has not been 
owitig folely to this cauſe: it has been 
| owing partly to obedience to the calls of 
| profefſional duty; partly to political avoca- 
tions; partly, I hope not principalhy, to in- 


N rope in pleaſure and nnen 
TLucolu t- Inn, | Se 1 1 
0 Nr. 17. 1797. a ; TY Ls 0 


the Reader is deſired to correct the following. | 
"4 ERRATA: | 
Page: Line. 
103. 12. ſor of cw. Fong at commonlam,” 
122. 1. for © conſider,” read receive. ” 
145. 12. for in,” read into.” 
271. aa. dele, © the.” % 
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The PETITION was preſented on Frida 


the 7th day of 


October 1796: It was ordered to 5 into con * 
ration ufon Tueſday the iſt day of November then 


next. On that da 
conſiſted of the followi 


The Hon®* Tho- Grenville, 

Chairman 
George Pocock, Eſq. 
Chriſtopher Atkinſon, Eſq. | 
The Earl Gower Sutherland - | 
Edward Wilbraham Bootle,Eſq. | 


TheHon®!* Orlando Brid geman | 


Thomas Drake Tyrwhitt, Eſq. 8 
Matthew Gregory Lewis, Eſq. S 
The Lord Viſcount Belgrave 

Sir John Frederick, Bart. 
Sir Edward Knatchbull, Bart. S = 
James Wildman, Eſq. - © 
John Creſſet Pelham, Eſq, 


Nominee of the Petitioner," 
Samuel Whitbread, Eſq. - 


Nominee of the Sitting Member. 
William Dundas, Eſq, - | + 


— 
1 


593 
a * 


5 


| 


2 


n 


a 


the Committee was appointed, and 
wing Gentlemen: 


5 


Buckingham. 
Bridgewater. 
Heydon. 
Staffordſhire, 
Newcaſtle under Line. 
Wigan. 
Agmondeſham. 
Hindon. 


Surrey. 
Kent. 
Hindon. 
Lewes. 


Tain,Dingwall,Dornocz 
and Kirkwall. 


PrririoNn EA, 
George Tierney. 


Sitting Member, 
George Woodford Thelluſſon, Eſq. 


The Petitioner had no Counſel. 


Agents / the Petitioner, 


Meſſr 8. Wallis and 


roward, Norfolk- ſtreet; and 


Mr. Alcock, Southwark. 
Counſel for the Sitting Member, 


Mr. Dallas, 


Mr, Henry oe” Southwark, 


Mr. Seijeant Heywood. 


— — , ——— . — — — —  — — — —7˙˖*—— — 7 ——— ——————— —— —  — — 
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THE 


FIRST CASE 
OF 
THE BOROUGH OF SOUTHWARK. 
— 


HE Committee being met on Wed- 
neſday the zd day of November 
1796, the petition of George Tierney was 
read, ſetting forth, That by a ſtanding order 
of the Houſe, it is reſolved as follows; that 
is to ſay, © That if any perſon hereafter to 
* be elected into a place for to fit and 
« ſerve in the Houſe of Commons for any 
“county, city, town, port, or borough, 
« after the teſte or the iſſuing out of the 
« writ of election upon the calling or ſum- 
« moning any parliament hereafter, or after 
any ſuch place becomes vacant hereafter 
« in the time of parliament, ſhall, by him- 
* ſelf or by any other on his behalf, or at 
« his charge, at any time before the day of 
*f his election give any perſon having voice 
B 2 4 in 


4 FIRST CASE 


in any ſuch elections, any meat or drink 
*« exceeding in the true value ten pounds 
in the whole, in any place or places but 
in his own dwelling houſe or habitation, 
being the uſual place of his abode for 
« fix months laſt paſt; or ſhall, before ſuch 
te election be made and declared, make any 
“ other preſent, gift, or reward, or any _ 
«© promiſe, obligation, or engagement to do 
the ſame, either to any ſuch perſon or 
* perſons in particular, or to apy ſuch 
Boe, county, city, town, port, or borough in 
general, or to or for the uſe or benefit of 
them, or any of them; every ſuch enter- 
10 tainment, preſent, gift, reward, promiſe, 
* obligation, or engagement, is, by this 
- Houſe, declared to be bribery ; and ſuch 
« entertainment, preſent, gift, reward, pro- 
© mile, obligation, or engagement, being 
* duly proved, is. and ſhall be ſufficient 
« ground, cauſe, and matter to make every . 
4 ſuch election void as tothe perſon ſooffend- | 
ing, and to render the perſon ſo elected 
e incapable to At in. parliament by ſuch 
10 election. —And, that by an act paſſed in 
the 7th year of the reign of king William 
the Third, intituled, An Act for pre- 
« yenting 
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«-yenting charge and* expence in Elec- 


tions of Members to ſerve in Parliament,” 


reciting that,! Whereas grievous complaints 


« are made, and manifeſtly appear to be true 


in the kingdom of undue eleQlons of 


* members to parliament, by exceflive and 
« exorbitant expences, contrary to the laws 7 
« and in violation- of the freedom due to ; 
* the election of repreſentatives for the 


Commons of England in parliament, to 


the great ſcandal of the kingdom, diſ- 
« honourable, and may he deſtructive to. 
« the conſtitution of parliaments ; where- . 


« fore for remedy therein, and that all elec- 
tions of members to parliament may be 


« hereafter freely and anten made 
* without charge or expence, it was 


enacted and declared, that no perſon ' of 
- perſons thereafter to be elected to ſerve in 


parliament for any county, city, town, 


- borough, port, or place, within the king- 
dom of England, after the 7e/te. of the writ 
of ſummons to parliament, or after the 


70 or the iſſuing out or order * 
— — 5 
writ or writs of election on upon the calling 

or ſummoning of any parliament thereafter, 


r 
* 


1 or 


. 5 
= 
43 


6 FIRST CASE 
or after any ſuch place ſhould become vas 
cant [thereafter in the time of the then 
preſent or of any other parliament, ſhould 
__thereafter, by himſelf or themſelves, or by 
any other ways or means on his or, their 
behalf, or at his or their charge before his 
or their election to ſerve, in parliament for 
any county, city, town, borough, port, or 
© place, directly or indirectly, give, preſent, 
or allow to any perſon or perſons having 
voice or vote in ſuch election, any money, 
meat, drink, entertainment, Or proviſion, or 
make any preſent, gift, reward, or enter- 
tainment, or ſhould at any time thereafter 
make any promiſe, agreement, obligation; 
or engagement, to give or allow any money, 
meat, drink, proviſion, preſent, reward, or 
entertainment to or for any ſuch perſon or 
perſons in particular, or to any ſuch - coun» 
ty, city, town, borough, port, or place in 
general, or to or for the uſe, advantage, 
benefit, employment, profit, or prefer 
ment of any ſuch perſon or perſons, place 
or places, In order to be elected or for be- 
ing elected to ſerve in parliament for ſuch 
county, city, borough, town, port, or place: 
HW Benn And 


/ 


OF SOUTHWARK. 7 
And it was thereby further enacted and de- 
clared, that every perſon and perſons ſo 
giving, preſenting or allowing, making, 
promiſing or engaging, doing, acting or 
proceeding, ſhould be and were thereby de- 
clared and enacted diſabled and incapa- 


citated upon ſuch election to ſerve in par- 


liament for ſuch county, city, town, bo- 


rough, port, or place, and that ſuch per- 
ſon or perſons ſhould be deemed and taken, 
and were thereby declared and enacted to 


be deemed and taken no membets in par- J. Ee (tm 


liament, and ſhould not act, ſit, or have 
any vote or place in parliament, but ſhould 
be, and were thereby declared and enacted 
to be, to all intents, conſtructions, and pur- 


poſes, as if they had been never returned 


or elected members for the parliament, 
And that at the laſt election for the borough 
of Southwark, George Woodford Tbelluſſon, 


eſquire, Henry Thornton, eſquire, and the 


Petitioner, were candidates to repreſent the 
faid borough in parliament ; and that the 
| faid George Woodford Tbelluſſon, by him- 


ſelf, his agents, friends, and managers, did, 


* the tefte and the iſſuing out of the 


B4 writ 


2 


"A 
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s& FIRST CASE 

writ of election, give to 3 s ; 
vote in ſuch election, meat and drink, and 
alſo make other preſents, gifts, and re- 
wards to ſuch perſons, contrary to and in 
defiance of the ſtanding order of the Houle 
hereinbefore recited ;/ and the Petitioner 
prays that he may be gllowed, without 
loſs of time, duly to prove the ſame, as a 
ſufficient--ground, cauſe, and matter, to 
make the ſaid election void, and to render 
the ſaid George Woodford Tbelluſſon inca pa- 
ble to fit in parliament by. ſuch election: 
And that the ſaid George Woodford Thel- 
tuſſon, by himſelf, his agents, friends, and 
managers, and by other ways and means on 
the behalf or at the charge of him the ſaid 
George Woodford Thelluſſon, did, after the 
' vacancy happened for the ſaid borough of 
Southwark, and after the teſte of the writ, 
give, preſent, and allow to- perſons having | 
voice or vote in the ſaid election, money, 
meat, drink, entertainment, and proviſion 3 
and did make preſents, gifts, rewards and 
entertainments, and promiſes, agreements, 
obligations, and engagements, to give or 
TOO money, _ 4: 38a proviſion, pre- 
f | ſents, 
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ſents, rewards, advantages, and entertain- 
ments, to and for ſeveral perſons ſo hav- 
ing or chiming richt to vote in the: fd 
election; and to or for the uſe, advantage, 
benefit, and profit of ſuch perſons ſo: hav- 


ing or claiming right to vote in the ſaid 


election, in order to procure him the ſaid 
George Woodford Thelluſſon to be elected to 
ſerve in parliament-for the ſaid borough of 


Southwark, contrary to and in contempt of 


the proviſions of the act, paſſed in the 7th 
year of the reign of king William the Third, 
hereinbefore recited z whereby the faid 
George W, of | Thelluſſon i is diſabled and 
nne upon ſuch election to ſerve 
in parliament for the ſaid borough of Sourh- 
wark, and is to be deemed and taken no 
member in parliament, and ought. not to 


act, fit, or have any vote or place in par- 


liament, but is to all intents, conſtruc- 
tions, and purpoies, as if he had never been 


returned or elected member for the par- 


liament; and therefore praying that an 
carly day may be —_ to take _ 
premiſes into conſideration *. | 


TEX as Votes, 21. f PINY 
bd E: The 


* 
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10 FIRST CASE 

The laſt determination as to the right of 
| election was then read. 4-8 
* xoth November 1702, Reſolved, That 

« the right of electing burgeſſes to ſerve. 
in parliament for the borough of Saut 
* wark, in the county of Surrey, is only in 
the Inhabitants eee ' paying ſcot and 
K lot s. 2 6 * 

Then the tending oder: of the Houſe 
for reſtraining counſel was read. _ | 

16th day of January 1735, Ordered, 
That the counſel at the bar of this. Houſe, 
or before the Committee of Privileges and 
Elections, be reſtrained from offering evi- 
dence touching the legality of votes for 
members to ſerve in parliament for any 
county, thire, city, borough, cinque port 
or place, contrary to the laſt determination 
in the Houſe of Commons; which deter- 
mination, by an act paſſed in the 2d year 
of His preſent Majeſty's reign, intituled, 
« An Act for the more effectual prevent- 
ing Bribery and Corruption in the Elec- 


4 tion of Members to ſerve in Parliament, 


is made final to all intents and purpoſes 


* xiv Journals, 25. 
EE what - 
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whatſoever, any uſage to the contrary _ | 


withſtanding ®. 

There was no queſtion _ cow right of 
cleRtion. Halde 

The Petitioner opens His caſe He 


bln by ſtating, that, the unuſual appear- 


ance he then made, proceeded from no diſ- 
reſpect to the profeſſion of the law, but 


from his having before had the misfortune 


to be involved in the trial of election pe- 
titions, and to have ſmarted ſeverely under 
the expence neceſſarily attending them. 


From dear-bought experience he knew, 


that however advantageous the aſſiſtance 


of counſel might be to him, his means 
were too limited to enable him to afford 


it. He might be aſked, Then why had 


he embarked in an expenſive conteſt ?— 


from a ſenſe of duty. Had he ſpent but 


a few hundred pounds, the whole face of 
the election would have been altered; but, 


a mere ſeat in parliament was not his ob- 
ject. His object was to ſupport the in- 
dependence of the inhabitants of South- 
wark, and through them to vindicate the 


Kli Journals, 498 


privileges, | 


- 
% 
= 
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*»- . EF IRST CASE © 
privileges and aſſert the rights of all the 
electors of Great Britain. With this object 
in view, he was determined to obtain a de- 
ciſion on a grand conſtitutional point. 
There was however, an opinion gone 
abroad, that his petition was to no purpoſe; 
and that the time employed in hearing it 
would be loſt; that no Committee would 
avoid an election on the ground of treating 
only, as ſuch a deciſion would ſhake the 
ſeats of above half the members of the 
houſe. Language thus general and indiſ- 
criminate, would' have been a foul calumny 
on the Houſe of Commons, even before 
the paſſing of Mr. Gren villa act v. Now 
it was a libel of the groſſeſt nature; he 
therefore intirely diſcarded from his mind 
all ſuch conſiderations. Since the paſſing 


of Mr. Grenville's admirable act, no caſe 


had ever come before a Committee ſo preg» 
nant with- conſequences to the conſtitution, 
The queſtion was neither more nor leſs 
than, © whether perſons of moderate though 
independent fortunes, ſhould in future be 
* allowed to become candidates at a popu- 


* 10 Geo, III. c. 16. 
re 46 lar 
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lar election. Unleſs the election of Mr. 


Thelluſſon were declared void, all popular 
places would be ſhut againſt thoſe who 


have not at leaſt £. 10,000 to throw away. 
He therefore preſſed for a deciſion on this 
point. In order to obtain it, he had nar- 


rowed the allegations of his petition, and 
confined them to the dangle article, ex- 
pence.” He purpoſely waved all advan- 


tages which he might have derived from * 


obſtructions to the poll, from bribery, and 


from every other ſpecies of corruption. 


He charged no corrupt motive whatever, 
but confined his petition to the mere fact 
of treating ; reſolved, that in whatever way 


the Committee ſhould determine, their de- 
cifion ſhould be clear and unequivocal, and 


the country ſhould not miſtake the hee 
on which they decided. 
He was aware what a load of formidable 


enmity he provoked by this line of conduct. 


All thoſe, indeed, who truſted to their in- 
tegrity alone for adherents; whoſe public 
and private virtues had- gained them a cir- 


cle of admirers. ' Thoſe: who looked on 


real merit as ** only legitimate title to the 
| * | luppert 
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ſupport and gratitude of their fellow citi- 
zens ; thoſe who conſidered principle, not 
wealth, economy, not prodigality, to be the 
beſt earneſt of public virtue, and of ability 
and inclination to ſupport the intereſts of 
the country: all theſe would make a com- 
mon cauſe with him. But on the other 
hand, all thoſe, who, following the domi- _ 
" neering paſſion of the day, thought wealth 
was every thing, and made light of princi- 
ple; thoſe who viewed an election as a 
mere mercantile ſpeculation, and looked | 
pon the Houſe of Commons as a market, 
which they were to realize their golden 
projects, and enrich themſelves by. ſelling 
the intereſts of their conſtituents, whom 
\ they previouſly had bought : all theſe were 
\deeply involved in the deciſion of this im- 


rtant queſtion, and made a common cauſe 


againſt him. He profeſſed a high reſpect 

for the monied and commercial intereſt : no 

men were more reſpectable in their proper 
; Walk ; but none more dangerous when 1 
ventured to ſtep out of it. 
The hiſtory of this buſineſs was We | 
to the een of the laſt par- 
| liament, 
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liament, a conſiderable body of the electors 
bol Southwark were diſſatisſied with the 
principles and parliamentary conduct of 
their repreſentatives. They believed them- 
ſelves to be the moſt numerous and the 
ſtrongeſt party; having tried their ſtrength, 
and ſucceeded in various parochial conteſts. 
They therefore wiſhed to ſtart two candi- 
dates at the general election; but finding 
the oppoſite party equally confident of ſuc- - 
ceſs, and unwilling to yield without a ſtrug- 
gle, they pauſed (as well-meaning men will 
always do) anxious to preſerve the peace of 
_ the borough, and unwilling to involve their 7 
neighbours in the riot and debauchery of a 
conteſted election. On this account, and 
with this view only, in the vain hope that 


their antagoniſts would be actuated by the 


fame ſpirit of forbearance and moderation, 


they abandoned their firſt intention of ſup- + 


porting two candidates, and determined to 
content themſelves with one. They then 
turned their eyes towards the Petitioner, a 
perfect ſtranger and totally unknown to 
them all, except through the medium of 

his political principles. At the firſt inter- 
6/2450 view . 
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\ view he informed them, that however anxi- 
' ous, he formerly had been to get returned to 
parliament, circumſtances had compleatly 
= weaned him ; he no longer looked to a ſeat 
a in the Houſe of Commons as an object of 
ambition; and having no ſelfiſh purpoſe to 
_ gratify, he would be at no expence in pro- 
curing it. He bad formerly, when much 
younger, embarked deeply in elections; but 
ſince that time he had become the father 
of a family, for whom it was his firſt duty 
do provide; he muſt therefore- decline the 
honor they intended him, if_it was in an 
ſhape to be a matter of expence. They | 


— 


anſwered, that they not only profeſſed. prin- 
Cijples, but t withed to ſet the country an 


example of requcing cing them to practice. 
They boaſted independence, and their can- 
didate muſt be ſupported independently, 
and free of every expence to himſelf. On 
theſe terms the invitation was made and 
accepted. Belonging to no profeſſion, hav- 
ing no immediate avocations, and being 
only required to become the inſtrument, by 
which they might aſſert. their independ- 
ENCE, and give effect to their principles: 
ET when 
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When-no more” was neceſſary; than that he 
ſhould undergo the drudgery and fatigue of 
a perſonal canvaſs; he did not think hims 
ſelf at liberty to reject their offer; he 
| accordingly conſented to become their cans 
didate. This was immediately proclaimed 
to the electors in a ſtring of reſblutions, 
which ſtated, that they had invited him to 
become a candidate, viewing him as 4 per 
ſon zealouſly attached to a parliamentary 
reform; and that, as bribery and corruption 
were indications of certain deſtruction to a \ 


kingdom, it was deterinined to ſupport him 

on true patriotic principles, by independ- 
ent ſuffrage, and without expeiice, Such _ 
was his introduction; ſuch = firſt acquaint« Bo, 
ahce with the Borough: 

On the firſt Walden of theſe reſolu- FY- 
Gone, ir Le Mzfinies, their foriner tepreſens g 44 dd 4 ; 
tative, prudeatly withdrew, and immediately 22 2 
teligned his pretenſions. Thus, the peace . . 
and quiet of the Borough ſeemed to be "ys . 
cured. Why had he Rated all this?—To 

take from Mr. Thellufſm the common and 

uſual defence on ſuch occafions : * T ated 

© on the tefenifive ; I was forced to it by 
c "a 
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t mote than they did.” Mr. Tbelluſſon 
could plead no ſuch plea. | When firſt he 
came to the Borough, he was made ac - 
quainted with theſe reſolutions; ; he knew 
from the firſt, that no expence was intend- 
ed to be incurred by his opponents; his 
ſupporters knew it long before; yet ſo care- 
leſs were they of the public peace and mo- 
rals, that upon theſe reſolutions being no- 
tified to them, they immediately ſet to 
work, and canvaſſed the city to find a candi- 
date willing to embark in a conteſt, and to 
riſk C. 10,000 on the event. Mr. Thelluſſop. 
ſuited them exactly, and by the power of 
his purſe, they procured him to be elected. 
| Were men of moderate fortune, but inde- 

_ pendent principle, to be borne down by . 
ſuch unexampled prodigality ? would the 
Committee ſuffer an encouragement to be 
held forth to ſuch men as Mr. 7 belluſſon, 
by wealth to overbear all principle? 
Ile had not petitioned againſt Mr. 

Thornton, though his treating was a mat- - 
ter of equal notoriety, and perhaps of eaſier 
* Mr. Thornton ood in a very different 
fituation ; 


wt 
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ſituation: the extreme prodigality of Mr, 
Thelluſſon had compelled him to open houſes 
in his own defence; and therefore- he (the 
Petitioner) ſhould have been little better 
than a common informer, if he had peti- 
tioned againſt Mr. Thornton, and had there- 
by placed the Committee in the diſagreeable 


ſituation of being forced to decide againſt 5 
a man, who, not intending to tranſgreſs the 
ſpirit, had been compelled to violate the 


letter of the law, through fear of the con- 
ſequences which might eventually ariſe to 


him from che eee. of an Is 


other. 


5 the moſt ſacred principle, © that elec- 
« tions ought to be free.” On this free» 
dom of elettion ;depends the balance of 
the, conſtitution. ' Various remedies had 


from time to. time been applied for its prey 17 
ſervation; whatever ſeemed to have a tens 
deney to diſturb this equipoiſe, had been 


carefully removed. Partiality in returning 


officers; cotruption and bribery, whether in 
candidate or in elector; influence in peers 
ea ater" Ai goarded aging 

"7 Cz by 


— 
— 


All the 3 writers layit N 


% Pfüas T agen » 


by various acts of parliament and veftles 


3 8 go 


tions bf "the Houſe. But none of theſe 
miſchiefs were to be compared to the evil 
he eemplained of; it aimed a blow at the 
very vitals of the conſtitution. This GE 
tem of prodigal expence, rendered all eom- 
petition vuin; it tore up every principle 
tot and branch; it made the writ of ſum- 
ons a eruel mockery, in commanding the 
return of the moſt fit and diſoreet. 
Winle this prodigality Was ſuffered to pre- 
vail, * the fit and diferect” wert the very 
Hit who would embark in an election 
Unleſs this profuſion and debauchery were 
checked, populous cities would in future be 
reprefented by only twe deſeriptions of 
men; the 'immenſely rich, whom no ex- 
penee could terrify, and the needy adven- 
rater, Who already ruined, kad become def 
perite, and was therefore feady to Rake | 
every thing on any chance. From 'theſe 


eo ranks alone (both equally in the er- 


teme) a candidate muſt in future be ſe- 
tected, unlefs this growing evil were re- 
moved by the timely application of [Forte 


3 . 


Were 


OF SOUTHWARK. 22 


were allowed to be committed with impu- 
nity, the beſt qualifications for a ſcat in the 


kegiſkature, would ſoon operate. as diſqualiſi 
cations. Age, which naturally commands 
reſpect, as being attended with more know+ 
ledge and experience, would be a diſqua - 
liſication of itſelf : What aged man would 
be equal, or: (if equal) would chooſe, ta 
undergo the fatigue of ſuch a conteſt d 
Who more proper for a legiſlator than the 
man of deep reading and ſober reflection z 
or who, by his own domeſtic good manages 
ment and economy, had already given an 
earneſt, that he was fit to be intruſted with 
the public concerns, and that the purſe of 
the nation might ſafely be confided to his 
hands? Who more fit than the prudent fa» 
ther of a family, who had given domeſtic 
pledges of fidelity to the ſtate ? But ſuch 
men, yea, all good men; would ſhrink from 
the guilt of ſuch extravagant prefuſlon; 
and retiring from theſe ſcenes of riot, 
would make way for the gay, the ** 
thrift, and the prodigal. 

It was for the Committee to weigh this 
well ; it particularly behoved the country 
15 C 3 gentlemen 


en, A 3 A 
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gentlemen to look to its conſequences. If 
they did not check this growing enormity, 
it would in all probability be eventually their 
ruin. Whenever any rich interloper ſhould 
chooſe to moleſt them, they would be 
forced into the diſmal alternative of ſur- 
rendering, to him, their old family intereſts, 
formed by the virtues of their anceſtors, and 
ſtrengthened by their own, or elſe of rack 
ing their tenants, and mortgaging their 
eſtates. If the morals of the people were 
worth preſerving ; if, in populous places, 
elections ought to depend on the free and 
unbiaſſed voice of the people, and not on 
the drunken clamor of the mob; if family 
connections and local intereſts ought to be 
maintained, the Committee would heſitate 
beſore they confirmed the election of Mr. 
T, belluſſon, and thereby ſanctioned charge 
and expence at all future elections, together 
with the whole train of fatal conſequences 
which he had enumerated. Much de- 
pended upon their deciſion. To ſtop this 
miſchief, alike deſtructive to candidate and 
elector, it luckily was not requiſite to re- 
form or innovate. The law did not conniye 
5 7 at 
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at it; it was expreſs upon that head; no- 
ching was wanting but _ to _—_ — 
law into effect. 12 

Towards the cloſe of BY reign of Charles 
the ſecond, the Houſe of Commons became 


ſenſible: of the miſchief of this practice, and 


of the neceſſity of an immediate remedy. 
Corruption had at that time riſen to ſuch a 
height, that many old family eſtates were 
ruined. The Houſe therefore paſſed the 
reſolution. of the 2d April, 1677; gene- 
rally known bn pf" rg 
_ reſolution *.“ 

- But this reſolution failed i in nodal hs 
a effect. It was ſoon diſoovered, that 


there was a loop- hole to creep out at; and 


it was ſo frequently evaded, that ſoon after 
the revolution, it was found neceſſary to 
ſtrengthen it by an act of parliament. 
This act, however, was little underſtood, 
and had been rarely carried into effect; 


indeed it was thought in vain to attempt it, 


before the paſſing of Mr. Grenville's act. 
As by the bill of rights, fo by the act of 
; * 7th of king __— the freedow of elec- 


c 4 tion 


- 
if 
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tion was not given to us as a boon, but 
aſſerted as a right, and recognized as a 
principle of the conſtitution, It was not 
| paſſed to prevent the giving corruptly ; 
that was already an offence at common law; 
it was paſſed to prevent all charge and ex. 
_ pence whatever at elections. This appeared 
from the title of the act: * An act for pre- 
« venting charge and expence in elections 
© of members to ſerve in parliament.” Ta 
bring the offence within this act, no cur- 
rupt motive need be proved; every thing 
which rendered an election expenſive, was 
contrary to the act af parliament, as well as 
to the ſpirit of the conſtitution. It was 
for the Committee to give effect to this 
wholeſome ſtatute. There was no queſtion 
of law to perplex them. Every body wha 
could read muſt ynderſtand the act; every 
body who could hear muſt comprehend hi 
caſe. The Committee were to give their 
judgment upon oath ; and by that oath 
were bound to determine, a to my 
act of parliament. . | 


During the ages pf ben Aye und of 
Geer ge the firſt, owing to the negligence of 
| 1 | — 8 the 
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the Houſe of Commons in carrying this a& 
into execution, this practice grew ſtil} more 
grievous, and increaſed to a moſt alarming 
height. It was an argument in favour of 
the ſeptennial act, that elections were be- 
come ſo expenſive, that few could afford to 
be elected more than once in ſeven years. 
This argument was anſwered by a ſenſible 
obſervation of Sir Robert Raymond, © that 
0 the expence of elections was become 
* ſcandalous indeed; but there was no 
« need of a new law. The fault lay not 
« with the electors, but with the Houſe of 
„Commons, who obſtinately ſhut their 
* ears againſt every complaint *.“ 

Since that time, Mr. Grenville's act had 
paſſed into a law. Before the paſſing of 
that act, however ſtrong one's caſe, it was 
dangerous to petition the Houſe of Com- 
mons for redreſs. Till then, the conduct of 
the Houſe, in caſes of election, had, with a 
very few exceptions, been ſo groſsly offen- 
five, and their deciſions ſo indecent, as to | 
þr ing them within the deſcription of an 7 


# See note (A) at the end of the volume, Lf 
elegant 
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elegant anonymous writer; © that they were 
men of a middle compound character, 
„% who, without firmneſs enough to avoid 
* a diſhonourable action, had feeling enough 
< to be aſhamed of it *. The anceſtor of 


the honorable Chairman caught the tran- 


fient gleam of ſhame; and by its means car- 
ried into effect his act, which is at once the 
beſt ſecurity for the freedom of election, 


and the firmeſt bulwark of defence to our 
conſtitution and our liberties f. 8 


In this caſe there was no party 8 | 
The Committee had to determine upon 2 


breach of a poſitive act of parliament ; the 


eyes of the country were-fixed anxiouſly - 
upon them; and if they could bring them= | 

ſelves to decide in oppoſition to the act, 
the ſhame and the diſgrace would be ex- 


2 | their own; there was no majority 


Fa {SEN EOS. e 
I De Lolme in ſpeaking of the Grenville a, * and | 


_ fays, eit is one of thoſe victories which the parliament 


« from time to time gains over itſelf z in which the 
members, forgetting all views of private ambition, 
« only. think of their intereſts as ſubjects,” _ 
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with whom they could divide it. But he 
would not imagine for a moment that the 
Committee would not do juſtice. If fifteen 
gentlemen, choſen indifferently by ballot, 
and ſworn to decide according to the evi- 
dence and the law, could be induced to act 
contrary to their oaths, the trial by jury 
was of little value, and it would be better 
and more ſafe to live in any other country. 
As to the evidence he had to offer to 
the Committee, he could lay down no cer- 
tain rule. From the nature of his caſe, 
he had to contend with many difficulties. 
His proofs muſt come from the friends of 
Mr. Thelluſſon. They were parties to his 
infringement of the law, and he muſt call 
them to prove its infringement. They 
could not be expected to be very willing 
witneſſes. He ſhould however proceed to 
the merits as quickly as he could, and 
ſupport his allegations by . means in 
his power. ; 
The Petitioner concluded by giving no- 
tice, that if he ſhould ſucceed in his pe- 
tition, he ſhould apply to the Committee 
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to vote frivolous and. en the defence 
- Mr. 5 


8 F 


The Committee were employed ſeven 
days in hearing evidence. Moſt of the 
publicans in Southwark were examined. 
But as the detail of the evidence, however 
neceſſary to be gone into before the Com- 
mittee, would only ſerve to incumber the 
page without throwing any additional light 
upon the ſubject, or even amuſing the 
reader, I have thought it adviſable to 
omit the greater part of it, and to content 
myſelf with giving the general reſult, 
coupled with ſuch parts of the evidence as 
were the moſt material ; and I am the more 
induced to adopt this mode, as it will 
avoid repetition, all the principal points of 
the evidence being adverted to in the 
ſpeeches, 
It was proved, that a je re of oublic 
Houſes were opened by order of Mr. Thel- 
lufſon's committee, expreſsly for the pur- 
poſe of treating the electors i in his intereſt, 
Printed 
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printed cards were diſtributed each morn- 
ing, containing a liſt of the houſes open 
Hor the day. By their direction, the bills 
were malle out, TO Mr. Thelkefſon's 
© committee,” and were paid by drafts upon 
the - Southwark Bank. Money. had been 
previouſly lodged there by a Mr. Jabs 
Coſ/art, on accountiof Serivener, one of the 
members of the committee. The money 
todged by him completely covered all the 
payments of che committee. There was 
no ſubſcription to ſupport Mr. Thellufſon's 
election. This Cofſart was a ſtranger to 
the Borough; he had never been ſeen 
there before the election; he had no con- 
nections there. His father had been a 
partner with old Mr. Thellyffon: he him- 
ſelf had formerly been his confidential 
clerk ; and at the time of the election was, 
and had been for years, the wine merchant 
of the family. It was admitted, that he 
ner were they to him. That, the ſums, 
Which he had lodged, diſcharged no debt, 
and created no obligation. It was proved, 
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that due diligence had been uſed to ſerve 
him with the Speaker's ſummons, but that 
he could not be found, and there was every 
reaſon to ſuppoſe that he. purpoſely kept 
out of the way for fear of being ſerved 
with it. It was alſo proved, that at ſome 
of theſe public houſes the diſtribution of 
wine was checked and ſuperintended by 
the butler, and at others, by one Water- 
bauſe, a clerk of the fitting member. Mr. 
Thelluſſon himſelf was preſent” at ſeveral of 
theſe houſes (even at thoſe ſo. ſuperintend- 


ed) at times during the election. 


Henry Wilkes, a notary public, ſaid, That 
Langbelt's houſe, the ſign of the Bull in 
Tooley ret, had been opened in the in- 
tereſt of Mr. Thelluſſon. He availed him- 
ſelf of its being ſo opened. On the Sas 
turday evening preceding the election, he 
went there a little after ten o'clock; and 
found a conſiderable. number of  petſons 
aſſembled. Mr. Atkinſon and Mr. Clowder, - 
both members of Mr, Thellufſon's commit- 
tee, were there. Atkinſon accoſted the 
witneſs, and aſked him, If he had not been 

canvaſſing 
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canvaſſing inthe intereſt of Mr. TIN XY 
the witneſs anſwered, That he had. At- 
Tinſon then, in rather a diſreſpectful man- 
ner, charged the witneſs with inconſiſtency 

in canvafſing for Mr, Tierney, and coming 
to eat Mr. Thelluſſon's victuals and drink: 
to which the witneſs replied, that he conſi- 
dered himſelf as much entitled to partake 
of Mr. Thellufſon's victuals and drink, if 
they were his, as either he (Atbinſon) or 
any other of Mr. Thelluſſon's friends, as 
be had promiſed Mr. Tbelluſſn a vote as 
well as Mr. Tierney, Atkinſon was after= 
wards publicly juſtifying Mr. The/luſon; for 
opening houſes, and rather degrading Mr. 
Tierney for not doing ſo too. He as much 
as ſaid, that he had neither ſpirit nor pro- 
perty to accompliſh what he was about. 
A good deal more was ſaid in commenda- 
tion of Mr. Thellufſon's liberality, oppoſed 
to the ſhabbineſs of M Tierney. Mr. 
Thelluſſm came there in the courſe of 
that evening: his conduct was very polite: "S 
he ſtaid about half an hour, during which 
time he joined in the feſtivity of the night. 


8 , , 
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The witneſs believed that Mr. Nellen 
want: yy for the 3 'by the com- 
Albinſen that he was a a ag at 
Mr. Thelluſon's expence, and becauſe when 
Mr. Thellufſon quitted the room he wiſhed all 
- preſent a good night, and ſaid, that he 
Hopedithey would make free, and want for 
no-refreſhment.” The whole of Mr. Tel. 
Affen a conduct during his ſtay there was 
Fuch as to make the witneſs believe he was 


for T. helluſſon and Tierney. | 

On his eroſs examination he RAGE, 
that ſome public houſes alſo had been 
opened for the voters of Mr. Tierney : he 
confeſſed, that beſides being a notary public, 
be was an agent to captains of ſhips com- 
ing coaſtwiſe with corn; that within the 
ft half year he had been committed to the 
Poultry Compter by the Lord Mayor, upon 
chree ſeveral charges of having, in that ca- 
-pacity, committed frauds on the Cuſtom- 
houſe; that he had fince been indicted for 
them, and that the city of Londm were the 


4 . proſecutors, 


the maſter-of the ſeaſt. The * voted Ke 
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proſecutors, and he was then, under bail to 
anſwer theſe .indiftments/*,- He alſo al- 
lowed. that he was employed by. Mr. Tier- 
ney's agent, Mr. Alcock, to. collect evidence 
in ſupport of the petition. Le had not 
3 with, him for any, particular ſum, 
but expected to be paid handſomely, He 
was employed by Mr. Alcack, for the par- 
ticular purpoſe of Sloan g what;houſes 
ad not expetk, to be, 3 thing 
elſe than fog his trouble and time in col- 
being abet particular information. Nis 
Edmund Marſden, a hop-merchant, re- 
collected Mr. Thelluſſon being firſt pro- 
poſed as a candidate for the. Borough. 
There was à meeting at the "Three * 
Tayern, in older to introduce him. 
Witneſs Was at. the meeting Mr. avs : 
Carpenter + Smith, a hoſier, and juſtice, of 
the: peace, made a ſpeech: he ſpoke very 
. myeh.jn favour of Mr. Thelluſſon, as a com- 
eee worthy the attention of 
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the Boronians ® as their member of parlia» 
ot. He ſaid alſo, that with reſpect to 
opening public-houſes, Mr. Tbelluſſon would 
leave it to his c ttee to open ſuch as 
"they pleaſed ; and though it was to be 
underſtood that he did not come into 
the Borough to ſquander* his money, yet 
he would anfwer for it Mr. 7. 'belluſſon 
would not mind a few hundreds. This 
was the tenor of his whole ſpeech. The 
«witneſs took no notes of it; he ſpoke only 
from recolleQion, but it ſtruck him ſo for- 
cibly at the time that expence would not 
be ſpared, that he never forgot it fince. 
"He voted for Tierney only. |He attended 
this meeting at the Three Tuns, not know- 
ing but Mr. Thellufon might be a man 
whom he ſhould like to vote for; but he 
changed his mind, owing in a great meaſure 
' to what he heard at that meeting, as he 
conſidered it very improper to put any 
gentleman to any expence who is to be 
returned a member of parliament. en 


Southwark being che firſt Borough in the king- 
| dom, its inhabitants by way of diſtinction call them- 


nN Beronians or W inſtead of Burgeſſes. 
| : | 
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Thomas Andrews, a hop- factor, was alſo 
at the meeting at the Three Tuns. Seeing 
a gentleman's coach at the door, he inquir- 
ed what was going on at the Tuns, and 
was informed there was a gentleman from 


the city come to offer himſelf as a candi- 


date. He went up ſtairs into the roam. 
He found about 60 people there. Mr. 
Richard Carpenter Smith was in the chair. 
He made a ſpeech, in which he recom- 
_ mended Mr. Tbelluſſon as a. gentleman of 
independent fortune, and a fit perſon to re- 
_ preſent- the Borough. Other ſpeeches were 
made to the ſame effect. Some people 
were named that night as the committee 
for managing Mr. Thelluſſon's election. 
The purpoſes for which the committee 
was appointed were alſo mentioned. Mr. 
Carpenter Smith propoſed, as the beſt way 
of conducting the election, to form com- 
mittees in the different pariſnhes. Mr. 
Dboma: Ellis ſaid, That Mr. Thelluſſon had 
come over as a candidate to the Borough, 
but they did not wiſh to put him to any 
great expence. Mr. Carpenter Smith re- 
2 there muſt be ſome money ſpent, 
ei! > S but 


but he thought it moſt" adviſable for Mr. 
-Thihhuſſon'to leave it in the breaſt of his 
committees, in caſe they ſaw it neceſſary at 
any time to open houſes to treat the elec- 
tors. He ſaid Mr. Thelluſſun would not ob- 
ject to ſpend a few hundreds on the elec- 
tion; as it could not be done without it. 
Upon this Mr. Tbelluſſon got up and told 


them, he would leave his election wholly 


to his committees; and, that a few hun- 


1 dreds were no obje&t to him. When the 


- witneſs went to the meeting he knew no- 
thing of Mr. Tierney, he had never ſeen 


him. He voted for Tierney and Thornton. 


The Petitioner tlien doſed the evidence 


by calling Mr. Alsek. who had been 


= - ut his confidential agent. The firſt 


queſtion which he put to him related to 
the expences of the election. This queſ- 


tion was objected to by the Counſel for 
the Sitting Member, and immediately wav- 


La by the Petitioner, who declined” aſking 


him any further queſtions. He ſaid, that 


Mr. Alcock knew every thing relating to 
the election, and bad managed all the money 


, 4 


uw ©» * 


concerns: he en him to croſs &a 
— mination, 
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mination, and he would anſwer any queſtion 
they ſhould put to him, without ſheltering 
himſelf under. the, circumſtance of. haying | 
been profeſſionally: employed by him in a 
confidential ſituation. The Counſel for 
the Sitting Member not chuſing to croſs 
examine Mr, Alcock, the Petitioner defired 
that this objection to his queſtion, and their 
refuſal. to croſs examine his agent, might 
be inſerted in, the minutes; hich was 
done accordingly. | 
Mr. Tierney (hex ſummed - up, the. evi- 
dence. -. .. 
Ile faid that S infiſted on n his 23 
to Mr. Alcock, and the objection to it, be- 
ing inſerted in the minutes, becauſe no 
perſon who had attended the trial of his 
petition could have failed obſerving a con- 
ſtant threat held out by his opponents of 
what would ſoon appear againſt him. 
Though the ſucceſs of his petition did not 
depend on the purity of his own character, 
yet, ſituated as he was, he felt it to be his 
duty to-preſerve it ſpotleſs, to ſhew to the 
Committee that he came before them with 
len hands; that he was actuated by nẽůo 


D 3 party 
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party malice, nor wiſhed,” by any ſubter- 
RI fuge, to convict Mr. Thellufſon of a crime, 
of which he himſelf was guilty. Con- 
fiſtently with the allegations of his petition, 
and according to the forms of the Houſe, 
he could not enter upon a vindication of 
his own conduct, but he was determined 
to ſhew it wanted no vindication. He had 
nothing to keep back: he had therefore 
placed his only manager in the box, and 
tendered him to the examination of Mr. 
Thelluſſon's Counſel. Having put it in 
their power to examine him as to every' ' 
particular relating to the election, and they 
baving declined it, nothing could be in- 
finuated againſt him as to any tranſaction 
upon which light could have been thrown 
by the evidence of Mr. Alcock. 
| Unexperienced in the management of 2 
cauſe, he felt his ſituation to be painful, 
and the taſk he had to perform difficult in 
the extreme; but when he conſidered the 
nature of the caſe, and looked back to the 
honorable manner in which the Commit- 
tee had conducted themſelves, he felt much 
relieved. Had the 3 ſpread abroad 
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againſt them proved true; had the Com- 
mittee, as was falſely inſinuated, attempted 
to ſcreen Mr. 7. belluſſon, he would, in his 
own juſtification, , have ranſacked to the 
dregs every porter-houſe in Southwark, in 

order that, if they. determined contrary to | 
evidence, the Country might ſee that there 
was no excuſe for their conduct. But they 
had riſen ſuperior to calumny, and had ſet 
cenſure at defiance ; he honored them for 
every thing they had done, for every ſyl- 
lable they had uttered : It was his inclina- 
tion therefore as well as. his duty, to con- 
ſult their convenience. The caſe he had 
opened was, that Mr. Thelluſſon had obtain- 
ed his ſeat by the moſt extravagant' ex- 
pence. This he had ſufficiently eftabliſh- 
ed; yet he gloſed it, having thirty-five | 
publicans more to call. It appeared in 
evidence that in one ſingle pariſh upwards - 
of £.2,500 had been ſpent in mere cating 
and drinking, and that conſiderable ſums 
had alſo been expended in the other pa- 
riſhes, no part of which had been applied 


to defraying the expence 9 of erecting the 


— ingy o. of. "of takin e the only 


expences 


* 
2 
* 


expences which could 1 _ been en 
| 8 
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"Thus foe ie ae Moch nt 


behind; but he did not chooſe to go fur- 


ther into it, or prove more than was abſo- 


lutely neceſſary. He was endeavouring to 


obtain a deciſion on a grand conſtitutional 
queſtion, which ſhould be not only advan- 
tageous to himſelf, but, through him, be- 
neficial to the Country. He feared making 
out too ſtrong a caſe, leſt he might fruſtrate. 
this great object. If he proved his caſe 
too ſtrongly, it might be ſaid; that had he 
proved lefs, the Committee would not have 


decided againſt Mr. Thelluſſon that he had 


made a caſe ſo ſtrong as to leave them no 
alternative, and that they could not help 


determining in his favor. Had he proved 


his whole caſe, others might again be 
tempted to tread in the ſame ſteps; they 
might think it ſafe to goa little way, con- 
fident of impunity, if they fell ſhort of the 


ſhameleſs prodigality brought home to Mr. 
Thulliſon.” DLO ait, 10 1250 9 


The petition alledged, that 3 in Wen ab 
with A view to his — Mr. 7. belluſſn, 
in 
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c. 4. and of the reſolution of the Houſe of 


Commons of the d April 167, had, by 


himſelf or his agents, given meat, drink, 
entertainment, and proviſion, to perſons 
having votes in the election. In order to 
ſucceed; he was bound to eſtabliſh this; 
but, he denied that it was neceſſary for 
him to trace the orders for payment, or the 
payment itſelf, directly home to Mr. Thel- 
. Ain. If he had laid before the Commit - 

tee a ſtrong body of preſumptive evidence, 
he had done much. But if that evidence 
admitted of contradiction, he had done all 
that could be required of him. It was for 


Mr. Thelluffſon to do the reſt, and call wit- BY 


neffes to contradict it *. 

It was his duty to gti the Committee, 
that, ſubſequently to the iſſuing of the writ, 
Mr. Tbelluſſon had, directly or indirectly, 


given or allowed meat, drink, entertain- 


ment, of proviſion; that he had given or 
allowed it, in order to be elected, and to 
1 having votes in the election. That, 


See note * the end of the volume. 370 


if | 
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if not given directly by himſelf, it had been 
given or allowed by ſome other ways or 
means on his behalf, or at his charge, or 
that he had made a promiſe or engagement 
to give meat, drink, or men as. 
Borough in general. | 

The Committee were 8 all. an; 
truly to try the matter of the petition re- 
ferred to them, and to give a true judg- 
ment-according to the evidence *. It was 
not for them to corifider the conſequences, 
or how it would affect the parties. They 
were not called upon to puniſh. If the 
evidence adduced ſubſtantiated the allega- 
tions of the petition, they were bound to 
declare that the return was void, and that 
Mr. Thelluſſon ſhould be deemed and taken 
no member in parliament. | 
| On the firſt point, viz. That the FLY 

ing was ſubſequent to the iſſuing of the 
writ, there could he no doubt. All the 
witneſſes agreed that it was during the 

election, and ſome had proved that it ceaſed 
. when the 2 was cloſed; 


"Fu 
9 


| and 
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and, in point of fact, it could not be other - 


Ta wiſe, as Mr. Thellufſon did not declare him 


ſelf a candidate till within a few days of 
the election; and here he begged the Com- 
' mittee to recollect, that Mr. Thelluſſon came 
to oppoſe him, he did not go to INS | 
to oppoſe Mr. Thelluſſon. 

On the ſecond head alſo, the ences 
was deciſive. Several publicans had proved 
that their houſes were opened to all com- 
ers; and as the right of voting was in the 
inhabitants generally, paying ſcot and lot, 
they muſt have been confiderably crouded 
by electors. Some of the publicans when 
their houſes were opened, were ordered to 


provide entertainment for the electors go- 


ing up to poll for Mr. Thel/lufſon ; and one 
of them proved, that within five minutes 
after the cloſe of the poll, he received or- 
ders from the committee not to keep open 
houſe any longer. No doubt therefore 
could be entertained as to the view with 
which the entertainments had been given. 
Mr. Tbelluſſon's committee ſeemed to have 


arrapged in order, each day, the houſes 
vided: which 


a 


-afteihvon a regular ſyſtem : they carefully ß 
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which were open, and opened freſh ones 
from time to time, as occaſion required. 
But, if notwithſtanding this evidence, any 
doubt remained of the view with which 
Vill. completely diſpelled it. When he 
went to Langbelt's, he found there Mr. 
Atkinſon and Mr. Clæmder, both members 
of Mr, Thellufſon's. committee. Their con- 
verſation with Mills was remarkable; from 
their language it was evident that the ob- 
ject of the committee was to extol the pro- 
fuſion of their favorite candidate, to hold 
him forth to the electors, as a perſon not 
only willing, but able to ſpend any ſum of 
money amongſt them, in order to ſecure 
his election, and to depreciate; the Peti- 
tioner as a perſon of a mean and ſhabby 
diſpoſition, unworthy their ſupport. Thus | 
the two firſt branches of 0. ſtatute were 
eee | 

The third bing Kill mand Indi 
by far the moſt important, and the moſt 
difficult to prove, It was neceſſary to ſhew ; 
that the acts of the committee were in 
n the acts of Mr. Wa. Here pro- 

8 | _y 
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-bably the counſel of Mr. Thelluſſon would 
make their ſtand; and on his de ficiency in 
this reſpect, would principally reſt their 

argument. The facts to which he referred 
on this head, went however this length; 


they proved that every thing done by the 


committee was done with the knowledge 
and privity of Mr. Thellufſon.. They af- 
forded a reaſohable pre ſumption, that he 
not only approved their conduct, but alſo 
- lent them his aſſiſtance. Firſt! Mr. Thel- 
luſon was traced to Smiths in Horſelcy- 
down. The houſe was open to all comers. 
A flag was hung over the door, with an 
inſcription, . Thellufſon for erer. It vas 
- impoſſible but he muſt have known this 
ouſe was opened in his intereſt. He was 
proved alſo to have been at one of the 
houſes, ſuperintended by his butler; and 
alſo at Lang belt s, where he joined in the 
- feltivity of the night. Three inſtances on 
ſuch a point wete as ſtrong as 300. They 
ſuſficiently eſtabliſhed the fact of the 
treating having taken place with his pri- 
vity and knowledge. But it was alſo 
7 _—_ to have taken — with his ap- 
Lal, probation, 
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probation, and that he even lent his aſſiſt 
ance, by the means of his ſervants. In 
two public houſes, a gentleman ſuperin- 
tended the diſtribution of wine, and took 
an account of the proviſions delivered out. 
This gentleman turned out to be the but- 
ler of Mr. Thellufſon. Mr. Thellufſon was 
proved to have been at theſe houſes during 
the election, and muſt have ſeen his own 
butler in the act of doing the honours of 
the table to the electors. It might indeed 
be contended, that the butler. acted in this 
manner from pure zeal for Md intereſt of 
bis maſter, and without his knowledge or 
conſent. But it would not eaſily be be- 


- lieved, that he could have been abſent dur- 


ing the whole of the election, without the 
knowledge of his maſter, and. without even 
a being miſſed at home. The fact, however, 
might be eaſily aſcertained. He had raiſed 
"the preſumption of Mr. Thellufſon's concur- 
7xence. His counſel had but to call the 
butler and rebut it. _ 

But this was not the only aſſiſtance 5 
n he lent, Vaterbouſe, one of his 
Clerks, attended for three days at another 

| public 
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public houſe, and fſuperintended the diſtri- 
- bution of proviſions there. In ſuch an ex- 
tenſive concern as Mr. Thelluſſon's, could a 
clerk be ſo eaſily ſpared from the counting 
| houſe, and be abſent three days, without the 
knowledge or permiſſion of his employer. 
If Waterhouſe ſuperintended in this houſe 

- without the orders of Mr. Tbelluſſun, they 
had but to call him, and he would prove it. 
Thus he had' ſucceeded in raifing a violent 
; Y preſumption (if not in eſtabliſhing) that 
every thing was done with the privity, 
knowledge, and approbation of Mr. The/- 
uon; and that he had even lent his aſſiſt- 
ance, through the medium of his ſervants 
-and clerks. - It was proved to have been a 
matter of notoriety in the Borough, that 
the gentlemen at the George Inn, were Mr. 
2. belluſſo' s committee, and that they ma- 
- naged his money concerns; one of them 
altered the title of a publican's bill, and or- 
e him to make it out to Mr. Thelluſſon's 
committee.“ He did ſo, and the com- 
- mittee paid it it; It was needleſs to go fur- 
220m: into particular inſtances. Thoſe who 
CO active among the * were 
Ss all 
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all wenden of Mr. Thellufſon's committee. 
One of them allowed that the committee 
was appointed to manage the election 
inteteſts of Mr. Thellyfon, and had a gene- 
nal authority to act, without receiving ex- 
ee inſtructians on ob: Parse een 
| ion. Nn 
Here chews * knight coſe Nen i - 
leſs it were | contradicted, ' he had proved 
enough to avoid the election. If hat he 
had proved were falſe, there was an .caly 3 25 
method of contradicting it: Mr. Tbbelluſon 
had but to follow his example; he had hut 
i call. into the box, the principal manager 
of his election. If Mr. Thelluſpn was in- 
nocent, the evidence of this gentleman 
would eſtabliſh it. A few queſtions to him 
| would-be ſufficient either for ens {nal 
g r Belluſſ u. 
But it was proved that Mr. Thelluſi's 
committee not only treated on his behalf, 
< but that he was à party to the treating. 
-  Fhe committee were appointed at the 
Three Tuns tavern, under his very eye. 
I le afterwards: attended their meetings. 


* 
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theſr orders Mr. Te linen attended there 


and what were his manner and conver- 
ſation? He not only partook of the feſ- 
8 tivity, but when he left the room, deſired 
the company to make free and want for no 
refreſhment; and his conduct throughout 
| his ſtay there was ſuch, as to induce the 
perſons preſent to believe that he was the 
maſter of the feaſt. From this it was clear, 
that Mr. Thellufor was to carry into effect 
/ what his committee organiſed. » They were 
to open, houſes in their name, and he was 
to go round ta them, in order to convince 
the electors that it was his meat and drink 
they were conſuming; unleſs he impreſſed 
them with this idea, the tteating would have 
been to no purpoſe. | The Counſel for Mr. 
Thellufſon felt the importance of this evi- 
dence. They therefore endeavored to in- 
validate the teſtimony of Wilkes ; they ex- 
amined him as to his having been arreſted 
and committed to the Poultry Compter,, 
and afterwards indicted for frauds upon the 
Cuſtom Houſe, in .importiog corn. But in 
no inſtance bad they impeached his credit, 
or — ad aber ance nor 
E could 
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could they ſhew the Uighteſt contradiftion 


in his evidence. 
Thus he had provadl that Mr. Tballaſſn 


vras a party to the formation of the com- 


mittee; that he perſonally gave effect to 
their contrivances; that the treating was 
after the teſle of the writ; that it was given 
with a view to be elected; and that it 
was on the behalf of Mr. Thelluſſon. But 


the evidence went further; it proved, in 
the words of the act, that it was at his 
charge. He had raiſed a ſtrong preſump- 


tion, that the bills were diſcharged with _ 
the money of Mr. Thelluffor ;' from the 


nature of the caſe he could do no more; 


it could not be ſuppoſed that Mr. Thelluſſon 


paid the money with his own hand. He b 
muſt have been the moſt unguarded man 


alive, and have been moſt incautiouſly 
counſelled, if he had no, ſecret agent to 
tranſact the pecuniary part. But never. was 
more caution uſed ; never was an election 


better managed; never was machinery more 


completely put together. It was in evi- 
dence, that the money with which the 


committee paid the bills, was not the mo- 


- 
* 
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dey of the comitnittee 3 and that it was not 
_ raiſed by ſubſcription, This was deciſive, 
when coupled with the ſpeeches of Richard 
Carpenter Smith and Mr. Thelluſſon, at 
the Three Tuns tavern. If it was not the 
money of Mr. Thelluſſon, any one of the 
committee, Mr. Smith himſelf, their chair- 
man, might be called to prove to whom it 
belonged.  Coffart was the ſecret agent 
employed for this purpoſe, and there could 
not have been a perſon better fitted for the 
employment. His father had been partner 
with old Mr. Theltuſſen; he himſelf had 
been his clerk; and was ſtill the wine-mer= 
chant of the family. He was-a perſon oh 
whom they could rely with the moſt im- 
plicit confidence. Added to this, he was 
totally unconnected with the Borough, a 
circumſtance which rendered detection the 
more difficult. And here the evidence 


became very, matetial. All the publicins 


were paid by the committee. Whence cate 
the money? Strivener, one of the cotn- 
mittee was paymaſter for the pariſh. of Sr. 
George. On the 31ſt of May, the balance 
e 200 in his fa- 

ied > ae vor. 


15 purpoſe of the election. Several perſons ap- 
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vor. On the zoth of June it was L. 120. 
So that he appeared to have ſpent . 80 
J only during chat time. But within the pe- 
riod of ſtriking theſe two balances, the 
ſum of L. 2,400 was paid in to his account; 
of this, £. 2,227. 75. were paid i in by C 
fart himſelf. - By referring to the different 
checks given by. Scrivener to the publicans, 
it appeared that their bills were all diſ- 
charged from this fund furniſhed by Cofſare. 
| Cofſart alſo paid L, 500 to the account of 
 Clowger. Clowder was; the paymaſter in 
the pariſh of St. Jebn. This covered all 
his payments in that pariſh, on goons of / 
the election. In fine, the whole of the ex- 
pence incurred by the committee was defray- 
ed out of the money furniſhed by Caſſurt. 
But, beſides theſe payments to the com- 
mittee, Cgſſart made ſeveral others for the 


4 


plied to him, and he paid them their de- 


mands. Why did they apply to Caſſart? 7 


Becauſe, as they. had been told, it was a 
matter of public notoriety and general con- 
verſation in the Borough, that Caſſart diſ- 
charged all claims upon Mr. Thellufſon's 
committee. Then who was this Mr. Cof- 


Jari, 
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fart, ſo totally unconnected with the Bo- 
rough, and unknown to all its inhabitants? 
How came be to take ſo active a part in 
the election? What could induce this ge- 
nerous ſtranger to bear fo- much of 'the ex. 
penee, and to pay to theſe new acquaint- 
ance ſuch large ſums, which (they all ad- 
mitted) diſeharged no debt, and conferred 

no no obligation? Was it poſſible to raiſe a 
ſtronger preſumption, that this was the 
money of Mr. Thbelluſſon. He had done 
every thing in his power to find Cofart ; 
he had endeavored to ſerve him with a 
Speaker' s ſummans; he had fearched for 
him in town; he had ſent an expreſs after 
him in the country; he had called his bro- 
ther as a witneſs} in hopes of diſcovering 
where he was concealed; but all in vain; 
he was not to be found *, Mr. Thelluſſin 
might be more ſucceſsful. ' He might call 
upon him by every tie of gratitude z and 
ſurely; as the confidential friend of his fa- 
ther, and the creature of the houſe, he 
be glad to 3 "_—_— to 2 . 


Ke 


- 
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ctedit of the ſon, and clear him of the charge 
which was brought againſt him. 
It was remarkable, alſo, in what light the 
expence of the election was conſidered by 
the friends of Mr. Thelluſſon in Southwark. | 
Clowder ſaid, that he always looked to a 
man and his principles before he made him- 
ſelf liable to expence. Though paid by 


_ -» Coffart, he rather conſidered Mr. Thelluſſon. 


his debtor. He expected to be repaid by. 
Mr. T, belluſſon for what he laid out; and 
his reaſon was not a bad one, vix. that be 
had incurred theſe expences as a member. 
of his committee, This preſumption was 
ſo ſtrong, that it was of itſelf ſufficient, to 
eſtabliſh his caſe ; unleſs the Counſel for 
Mr. Thelluſſon were ready to contend, that 
he was not anſwerable for any payments 
vihuich. very. ppt e made wih big: 
own finger, 

Here the caſe ended as far as it depend». 
ed on preſumptive evidence; but the trobg- 
eſt part ſtill remained behind. It was. 
brought directiy home to Mr. Tbrllaſſan, 
himſelf. He attended the meetin g at the 
Three Tuns tavern; he adopted the ſpeech 
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of Richard Carpenter Smith, and thereby 
ſanctioned all future proceedings of the 
committee, and empowered them, at their 
own diſcretion, to open houſes at his charge. 
This was deciſive of the caſe, if the evi- 
dence. of Andreu were believed: if it» 
were not true, it might be eaſily contra- 
dicted. They might call Mr. Smith him 
ſelf, or any of the ſixty perſons who. were 
Naht at that meeting. ky, 

Thus the evidence opetated two ways: 
If the chain of preſumptive evidence was. 
not ſufficient, he had carried it up link by 
link to Mr. Thellson himſelf. This ſpeech, 


of Mr. Thelluſſon, was alone ſufficient to va- 


cate the election. It was an undertaking. 


on his part to treat the Borough in general. 


| Would the learned Counſel argue that the. 


ſpeech of Mr. Smith, thus adopted and. 


eſpouſed by Mr. Thellufſon, did» not bring 
him within both the ſpirit an the letter of 

the act of parliament ? 

Such was the caſe on which as 


e ne tes: Dominos - Hs. 


could not pretend to gueſs the nature of 


the nen Na, les, could he imagine 
3 that 


1 
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that the Counſel for Mr. Thelluſſou would 
have dragged him down merely to take 
the chance: of the | Petitioner's not be- 
ing able to ſubſtantiate the allegations of 
his petition. - He therefore ſuppoſed that 
they muſt have ſome kind of defence in 
view ; but, unlefs the whole of the evi- 
dence were diſbelieved, it was impoſſfible 
for them to ſucceed. If the evidence were 
falſe, it would be eaſy for them to contra- 
dict it. The Buthr might be called to prove, 
that he ſuperintended without the know- 
ledge of his maſter. Waterhouſe could prove, N 
that though a clerk of Mr. Tbelluſſon, he was 
not his emiſſary on this occaſion. -Cofart 
could prove, that he acted entirely from 
motives of diſintereſted generoſity, But 
even this would not be ſufficient, Unleſs 
they alſo diſcredited the evidence of Wilkes, 
Cliwoder, Marſden, and Andrews, his caſe 
was fully eftMithea, This they never 
would attempt. He therefore ſuppoſed 
that there would be no defence upon the 
merits :* they probably would make their 15 
ſtand upon ſome point of law. 

* Petitioner . concluded nearly in 


theſe 


of $60THWARK. 55 
| theſe words :—T haye at length diſcharged 
the moſt important duty of my life. Had 
F-foreſeen the difficulties ' which I have 
encountered, I ſhould not have had the 
courage to undertake it. I return you my 
thanks, ſincerely, for your kind indulgence 
and attention throughout the trial of © 

petition: In return, I have conferred a "oye 
nal ſervice upon you. I have placed you 
in a ſituation in which you may do more 
eſſential good to your country, more to- 
Wards preſerving the morals of the peo- 
| ple, than has fallen to the lot of any fifteen 
gentlemen fince the Revolution. This caſe 


is of great magnitude. It involves, in a 


great meaſure, the ſecurity of the landed 
intereſt; but it is peculiarly important, when 
conſidered with relation to the great queſ- 


tion of Parliamentary Reform; a queſtion 
immediately connected with your deeiſion. 


* 


Much as it is my intereſt to conciliate your 
favor, I diſdain to play the hypocrite. 1 
fhall not conceal from you my ' real Watt 
ments. I am, and ſhall continue as I al- 
ways have been, a ſincere, zealous, and firm 
friend to a Reform in ment. I think 


it 


it a meaſure abſolutely neceſſary for the 
fafety of the country, and the preſervation 
of the conſtitution, which I love and ad- 
mire.. But declare the election of Mr. Tel. 
laſſon to be void, and you will do more 
towards quieting popular diſcontent, than 
all the penal ſtatutes which the legiſlature 
can enact, than all the proſecutions which 
the Attorney General can commence; or 
the ſeyereſt puniſhments. which our. courts 
of law can inflict. You, will prove, that 
the evils complained of. by.reformers, com- 
poſe no part of the Britiſh: conſtitution; 
but exiſt only in its abuſe. That. what is 
demanded:as an innovation, already forms a 
part. of the conſtitution. That if in the 
cloſer boroughs the choice of the people-is 
of no avail, yet there are others through 
which the. popular voice may penetrate. to 
the Houſe. of Commons, even as at preſent 
conſtituted. In fine, you will ſhew that the 
conſtitution is in principle, and, when well 
executed, as perfect as any reaſonable man 
can wiſn. Thus you will foreſtal the de- 
fires. of the moderate reformers; you will 
Gm all rage for innovation, and reduce 
them 
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them to the wiſh, that the remaining part 
of the conſtitution may be reformed, and 
likened to the other. Reform never can 
be dangerous but when it comes with vio- 
| lence, and is forced upon the legiſlature. 
The day of reform muſt come. When 
| that day arrives, and I hope to God-it will 
be ſoon, the benefit of your-decifion will 
be felt: you will have ſmoothed the way, 
and have broken the impetuoſity of the 
torrent; and; by ſoftening down the irri- 
tations and aſperities of the reformers, you- 
will have endeared and conciliated them to- 
their country and the conſtitution. But: 
you will not only: prevent all danger which 
might ariſe from reform; your decifion- 
will alſo offer a grend and envialhle ſpec- 
tacle to Europe. We have often · heard of- 
late that the law is equal to the rich and: 
to the poor. "This will be an inſtanee of 
it. Vou . will ſhew that I, without connec-. 
tions, riches, or power, being aggrieved by. 
the rich, the powerful; the ſrrongly- con · 
nected Mr. Thelluſſon, appealed to the- law, 
* that Lobtained redreſs. 


Fes 0-6: 
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DEFENCE. | 

Mr. Dallas, —Whatever ſentiments the 

Petitioner might entertain of the Hoyſe of 
Commons, to Mr. Thelluſſon, at leaſt, a ſeat 
in parliament. was of importance, and by 
him conſidered. as an object of fair and 
honorable ambition. The Petitioner / had 
truly ſtated, that the Committee were 
ſworn to adminiſter the law according to 
the evidence, and to decide according to 
the proofs adduced in ſupport of the alle- 
gations contained in his petition. Mr. 
Tbelluſſon joined in this prayer with the 
Petitioner; he prayed them to determine 
according to the evidence, and avoid his 
election if the charges againſt him were 
made out according to the ſound prinei- 
ples of law and juſtice. But he alſo pray- 
ed them to take for their guide the wiſe. 
ſyſtem of Engliſh juriſprudence, and the 
known and eſtabliſhed rules of evidence, 
and that they would not decide according 
to the wild new-fangled doctrines, now for 
th ar time broached by the Petitioner, 
At . awd. 
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and which once adopted; farewel the 
whole ſyſtem of the Engliſh law, and the 
accumulated wiſdom of age. 

There were three points to e the 
Gn ſhould direct their attention; 
Iſt. The letter of the law. 2d. The facts 

in evidence. zd. An application of that 
evidence to the law. This“ was the path 
in which they had to tread. 3 
Firſt. The letter of the law. we The pe= 

tition imputes to Mr. Thelluſſon a breach of 
the ſtatute of the 7th of King William the 
Third, commonly called the Treating Act. 
If the Petitioner had convinced the Com- 
mittee that Mr. Thelluſſon, either by him- 
ſelf, or by perſons authorized by him on 

his behalf, or at his charge, had, with a 
vie w to his election, given meat, drink, en- 
tertainment, or proviſion, to perſons hav- 
ing votes in the election; or that he had 
made any engagement to treat the Borough 
in general, he had made out his caſe, and 
was entitled to their judgment. There was 
no diſpute between them on the conſtrud- = 
tion of the act of parlianent, _ 
Secondly, The facts in evidence . | 
this kd. to' a conſideration of the whole 

2 caſe. 


--* — 
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caſe. The Petitioher having preferred a 
poſitive charge, was in the ſituation of every 
other plaintiff; he was bound to make out 
bis charge. He muſt. ſucceed by the 
ſtrength of his own caſe, not by the weak« 
neſs of that of his oppohent. What then 
_ were the facts of this caſe? At the laſt 
election for Southwark there were three 
candidates. Mr. TheHuſſon became one but 
a fewdays previous to the election. There 
were five populous and extenſive pariſſies, 
and it was found neceſſary to appoint com- 
mittees in each to canvaſs and perform 
what was not in the power of the candi- 
date. This conduct was not confined to 
Mr. Thellufſon. Mr. . Tierney had his com- 
mittees alſo. What then was the nature of 
their appointment? How far was Mr. 
Thellufſen reſponſible for their aggregate ot 
individual acts? Theſe were important 
queſtions. He did not deny their having 
been appointed under the immediate eye, 
and with the knowledge and approbation of 
Mr. Thel/ufj9m. He had never ſhrunk from 
the avowal. Mr. Tierney's committees. 
were appointed in the ſame manner. He 
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admitted it was proved, that, during the 
election, many houſes were opened on the 
behalf of Mr. Tbelluſſan; that expences' 
were incurred; that the bills were honor- 
ably paid, and that perſons of all deſcrip- 
tions, voters as well as others, had been 
entertained. But, the queſtion was not 
whether there was treating; but by whom? = 
Apply the evidence to the law. Mr. Thel- 
tufſon, it was true, was preſent at the for- 
ſiome of their meetings during the election; 
but it was alſo true, that, though the com- 
mittee was formed with his approbation, 
the perſons who compoſed it were previ- 
ouſly unknown to him. They were not 
named by Mr. Thellufſon. On the contrary, 
they nominated themſelves, at a meeting 
called for the general purpoſe of ſupport- 
ing any candidate whom Ty ſhould 2 
worthy of their choice. | 
But it was contended, that this ac- 
quieſcence of Mr. Thellufſon, in the forma- 
tion of a committee thus nominated, ren; 
dered him reſponſible for all the acts of 
each member of that committee. If that 


6 FI Ks 1 CAS E 10 


were law, Mr. Thelluſon moſt . 
loſt his ſeat. But could it | gravely” be 
maintained at lay, that the acquieſcence of 
Aa candidate i in the formation of a commit 
tee; for legal purpoſes, rendered him re- 
ſponſible for their illegal acts? Where 
agents are appointed for a lawful purpoſe, 
the principal is not affected by any illegal 
act without the ſcope of their appointment, 


unleſs he authoriſes or conſents to that in- 
dividual act. The appointment of a com- - 


mittee for election purpoſes is legal. Whe- 


ther Mr. Thellufon, therefore, is reſponſible ' 


for the acts of his committee, depends not 
on his having been preſent at its forma- 
tion. but on the queſtion, If theſe acts 

were done by them as a committee, whes 


ther they acted within the ſcope of their | 


appointment z or; if they were the acts of 


particular members in their individual ca- 


pacities, whether they had authority from 
him for each particular act? The queſtion 


in the Cricklage caſe was exactly the ſame. 
An action for bribery had been brought . 
againſt Lord Porchefter by Mr. Petrie, tha 


e * The: queſtion was, 
Whether 


/ 
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Whether Me. Brijftow was an agent of Lord 
0 Pore beter, for the purpoſe of bribing the 
clectors? In ſumming up to the Jury, Mr. 
Jiuſtice Buller, after ſtating the act of par- 
kament, laid down the law. He faidy 
There are a number of eiroumſtances 
chat you are to take into your confider= 
< ation before you decide finally upon this 
« buſineſs: *-'On-the part of the plaintiff, 
« there are two queſtions that ariſe for you 
« t determine; The firſt is Whether the 
defendant, Lord Porcbeſter, did employ 
election for the borough of Criatlade ? 
If he did not employ bim, nothing that 
« Briſtow faid or did can affect the de- 
_ *":fendant; but, if he did employ him, it 
« js to be conſidered as the act and deed 


5 « of iny Lord Forcbger, and he is anfwer- 


« able for it . The learned Judge did 
not tell the Jury, that if they found Br 
tow was the general agent of Lord Par- 
chefter for the purpoſes of the election 
ber en ere N en c A 
iy voy e, cadeau. 
V5 n 


— 
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verdict | for the plaintiff; but, narrowing 
the ground to the proper point, if they 
thought he was employed by him for the, 
purpoſe of bribing the voters, then they 
muſt give a verdict againſt his lordſhip. 
80 here; it is not ſufficient that the com- 
mittee were the general agents of Mr. Thel- 
_ luſſon for the purpoſes of the election. To 

make him liable, they muſt have had ex- 
preſs authority from him to open the dif- 
ferent houſes, and. treat the electors. This 
diſtinction muſt be attended to. It is not 
indeed requiſite to prove a direct order in 
each particular caſe; but, it muſt be ſhewn, 
that there was ſomething more than mere 
approbation of their. appointment. That 
there was an authority to do the act, other- 
VViſe the conſequences, would be too dan- 
gerous. No man, who. appointed a com- 
- mittee, could be ſafe unlefs he were to be 
conſtantly preſent to overlook their con- 
duct. Under à general appointment for 


the moſt legal purpoſes, he might be made 


anſwerable for the moſt illegal acts. A 
propoſition too monſtrous to be aſſented 
to. The whole caſe, therefore, reſolved i It- 
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ſelf into this queſtion : Was the treating 


brought home to Mr. Tbriluſſon, or only to 


perſons for whoſe acts he was not liable, at 


leaſt to that extent ? This was the. real 
queſtion. He ORR —— 
8 e 5 5 ROOF 
+ The Committee had heard much of Mr. 
Tbelluſſon s butler, of Vaterbonſe his clerk, 
and of Caſart, of what had paſſed at the 
Bull in Tualey Street, and at the Three: Tuns 
ſtavern. Before he commented on theſe 
points, he ſhould lay down two or three 
acknowledged principles of law, and then 


apply the evidence to them. Firſt, Hear- 
ſay is no evidence. The language of Mr. 


4 Juſtice Buller is deeiſive on that head: 
—* Hearſay is no evidence: for no evidence 
t is to be admitted but what is upon 


#6achos and, if the firſt ſpeech were: with- 
e dut bath, another oath that there Was 


* ſuch ſpeech maket it no more than a 


hate iſpeaking; and ſo of noi value in a 
24 court of juſtice i In r 


1 WY note (B) at the und f the Fclume. 


x of Niſi Prius 297 D bib 11. . | 
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-evidence; theref6fe,: they muſt diſtinguiſm 
what was upon oath from what was mere 
jecture; muſt alſo be rejected. They 
amcumted to no more than hearſay, aſid ſo 
were of ho value in a court of juſtio. Exa- 

mine then the Wee beg re this 
able 050m ie bod, ieee 
"1 Vieft 4570 be-Batter ==» Was any thing 
relating to him ſufficiently eſtabliſned in 
evidence, to call upon Mr. Tbriluſſun to 
:anfwer it!? If it were even true, that he hal 
been ſcen at a public-houſe ſuperintending 
the diſtrĩibutiom of proviſion, wat then? 
The queſtibn ſtill remained, by whom was 
he deſired to ſuperititend ? It did not even 
appear that the appointment came from 
the committee; and, if it had, Mr. Tibet. 
um not being re ſponfible for their illegal 
acts, maſt be ſtill leſs ſo for thoſe :of' their 
agents. But how was it proved that this 

«perſon was the butler of Mr. Tbelluſim? 

One publican ſwore, that at his houſe a 


wine. This perſon was a total ſtranger to 
him. He did nn the 


Ne . butler 
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batler of Mr. Thelbyſen, but only ſuppoſed 

5 from others, who alſo Were unknown. to 
him. This was no mers than hearſay. 
The other witneſſes; ſpakę from beliaf; 
but their belief. reſted dn no better foun- 
dation, for: none of them had ever ſeen the 


of the perſon ſupetintending being the 


Ihe evidence relating to it wag mere hear- 
ſay, opinion, belief, and conjecture. and ſo 
_ of no value in a cnurt of juſtice. It could 
not be endured, that a gentleman ſhould 
loſe his feat; becauſe ſtrangers in his ab- 
{nes opened houſes in his behalf, and 
aſſerted that one of their number was his 
a deciſon would affect thein all it would 
overturn every fundamental - en f 
| jaw and juſtice. $163 11 34s! 41 4 * 
Next as to Waterhouſe, —Hes:daubtlef + 
Was clerk 40 Mr. Thelkifon:: he dil not 
diſpute; but that it Was, with che know- 
| II af his.maſter, that he 
Ob 1 5 abſented 
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abſented himſelf from the counting-houſe. - 
No doubt he rendered his maſter every 
aſſiſtance he was able during the election; 

but was any thing more proved? Had he | 
done any thing for which” Mr. Thelluſſon 

was anſwerable ? If it had been proved, 
that bills had been brought to him at the 
counting: houſe, and paid by him in his 
capacity of clerk, or in the preſence, or by 
de order of Mr. Thelliſſon; or chat when 
brought they had been paid by Mr. Thel- 


luſſon himſelf, or that drafts for the amount : 


had been. ſigned by him, then, indeed, he 


would be affected by it. But the caſe was 


exactly the reverſe. 80 far from this dt Fx 
was in evidence, that Waterhouſe actually 


refuſed to: pay a bill when brought to him, 
andi referred the bearer for payment to the 


committee at the | George; by whom it was 
afterwards! diſcharged. The whole theres 
fore of the evidence, as far as it related to 


Waterhouſe, left the caſe exadiy where 


rcd NAS ot ann fro vt 
Then as to Cofſart. Becauſe he made 
ſeveral payments, it had been contended 
ven Oy" muſt have been fer treating the 
| „„ electors, 
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electors. Suppoſing this had been-proved; 
ſome connection muſt be ſhewn between 
him and Mr. Thellufſon as to theſe indivi- 
dual payments, or he could not be affected 
by them. Whatever might have been the 

object of theſe payments, he did not den 
that they had been made; but there was 
no proof whatever, that they were autho- 
riſed by Mr. Thelluſſon, or that he was 
privy to them. Privity in ſuch a caſe was 
not to be implied, it muſt be directly 
proved. But it ſeemed Caſſart was not 
forthcoming, and this circumſtance was to 
ſupply the want of legal evidence, and to 
be concluſive againſt Mr. Thelluſſon, unleſs 
he produced him. A ſtrong ſuſpicion had 
been raiſed, which the ſitting member was 
bound to do away. Such doctrines really 
ſhocked. What! Sufficient. for the peti- 
tioner to raiſe ſuſpicions, in order to put 
the ſitting member on his defence? Suſpi- 
cion never could be the ground of a judi- 
cial determination. That a fact was proved, 
becauſe a ſuſpicion was raiſed of its-exiſt- 
ence, and not removed by the other party,. 
Was 4 dofrine abhorrent both from the 7 
9183 * ; F 5 ſpirit 
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benen the price of the law apa 
land. 

The au e ood in The 
waste was formed with the knowledge 
and conſent of Mr. Thelluſſon, for the ge 
neral purpoſes of the election, and public - 
houſes were opened by them; but there 
was not a tittle of evidence ti ſhew, that 
Mr. Thellufſon was privy to their opening 
them. All the orders which the com- 
mittee gave, were given in his abſence; he 
was not preſent at the opening of a ſingle 
houſe, or at the delivery of any bill. He 
was never made debtor by the publicans. 
He knew nothing öf the payments, nor 
were they made out of any fund which he 


had furniſhed. ' If it had been ſhewn, that 


Mr. Thellufſow had paid any money into 
the Southwark bank, then it would in 
ſome meaſure have been brought home to 
im; but the payments into that bank 
were all Un eee en | 
Thellufſon had no control. h lo 
In all former erh hg bel ls 
made out in evidence, nothing left to be 
. 6 3-46 by roi ood In the e 
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caſe *, Mr. Cator's election was declated 
void upon clear and diſtinct proof. All the 
dills were made out in his name, delivered 
to, and paid by him. So alſo in the Nor- 
wich caſe , the ground of which was 
committees were appointed for the general 
purpoſes of the election, but that Mr. 
Hobart had actually paid into his banker 8 
account ; that all the drafts with which 


| the bills were paid, were drawn by him, 


and in his name; that he ſettled the ac- 
to his agents to open houſes. In theſe 
| vaſes the proof was direct. Here the privity 
of Mr. Thellufſon was not attempted to be 

made out, otherwiſe than by circumſtantial 
evidenoe; but circumſtantial evidence had 
ao weight, unleſs the circumſtances on 


vhich it reſted were proved as facts. o n 


this point three witneſſes had been called. 
Millet; Maden, and Andrews. In examin- 
i ane eee rehab or 
. N. A 41 01 4 
25 4 50 eee. ee. 995 
175 1 DE, ſidered ; 
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fidered firſt, the indifference of the Vit | 
neſs 25 to the parties concerned; ſecondly, 
his impartiality in the cauſe ; and, thirdly, 
his character as a witneſs, and the conſiſt- 
ency of his account. Then who were 
theſe witneſſes ? At what. time, and under 


What was their evidence ? Four days had 
elapſed in tedious examination, without 
one fingle glance at Mr. Thellufſon.: Then 5 


Wilkes preſented himſelf. He Was more 


than a willing witneſs; he came for no 
other purpoſe than to betray the man whom 
he had pretended to ſupport. His diſpute 
with Arkinſon was immaterial, whatever he 
might have learnt from him was in the 
abſence of Mr. Thellufſon ; and being only 
hearſay, was of no value in a court of 
juſtice. The expreſſion of Mr. Thellufſon, 
which he ſwore to, was however material, 


if Wilkes were a man to be believed; but | | 


his evidence was full of contradictions. He 
fore expreſsly to. this- one expreſſion af 
MI. Thellufſeny but though he heard the. 
whole of his converſation at the Bull, he 
could not recollect any thing elſe that he had 
Dahn ; . faid, 
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mid. Being aſked whit reafbn' he had to 


believe that the treating was at Mr. T. bel- 


tuſſmm's expence, he anſwered; becauſe At- 
&inſon had told bim fo, and had upbraided 
him for eating the victuals of Mr. Thelluſ< 
ſom after he had been canvaſſing for Mr. 
Tierney. This he ſtated to be the only ground 
of his belief. But having been ſent out of 
court while a point of evidence was argu- 
ing, which afforded him an opportunity of 


converſing with his friends without ; upon 
his return, he for the firſt time recollected 


this ſpeech of Mr. T, Belli. This was a 
| circumſtance of ſtrong ſuſpicion.” But he 
had been committed to the Poultry Comp- 
ter, and proſecuted for three different crimes, 


and although it was not three maths ſince 


he had been committed, he pretended not to 
recollect how long it was ſince he was laſt 
in confinement. He was then, upon his own . 
ſhewing, a man of blaſted character. Be- 
fides, he was a common agent employed to 
collect evidence for Mr. Tierney. When 
aſked if he had been paid? No. If he 
was to be paid any Tpecific ſum ?—No. 


He would be rewarded, no doubt, according 


© 4 . | 
iin 


; "ks G f - 4 - 
ud * 
1 
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0 dhe materiality of the evidenee he c- 


lected. Such Was the man whom Mr. 
Tierney had brought, with three indictments 

on his back, to ſupport his caſe. He com- 
plained of the en, Feen 

neſs. 2 

Marſlen's 8 was 0 e 


his evidence with that of Andrews. If the 


evidence of Marſden were true, that of Au. 
dreus muſt be falſe. - Compare their ac: 
counts of the meeting at the Three Tuns 
tavern. Marſden ſtated the ſpeech of Mr, 
Smith; he. ſaid it was the tenor of his 
whole ſpeech. © Not a ward about a ſpeech 
from Mr, Thelkyſſon, He ſaid that he was 
till then a total ſtranger to the perſon of Mr. 
. Thelluſſon. Is it paſſible if Mr. Thellaſſon 
had made this ſpeech, it could have eſcaped 
the attention of Marſden, a man ſo feel- 
ingly alive upon the ſubject of expence'; 
that although he had intended to vote for 
Mr. Tbelluſſan, yet as ſoon as he heard that 
expence was to be incurred, he changed 
his mind, and gave his intereſt to Mr. Tier- 
d Still ee the caſe Was defective; 

nothing 
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nothing had been brought home to Mr: 
Thelluſſon. Then, upon the laſt day, as a 
moſt falatary rule of evidence was infring- 
ed . But though he had been admitted 
as a witneſs, his evidence was not entitled 
to any crotlit. He had attended in the 
committee wm the fur firſt days; he 
had heard the evidence of Aſanſden; and, 
though ſtrenuous in the ſervice of Mr. 

" Taxrney,. he never till then mentioned what 
ke knew, either to him or to any of his 
agents, althhagh his evidence was fo eflen> 
tial to the ſudceſs of the petition. The 
evidence of Andrei, therefore, was entitled 
to no credit. It was ſuſpicious frum the 
time vchen it was produced, and the cir- 

cumſtances undder arhich it was brought 
4orward.) But as to the Speech of Mt. 

T. ee er he ſtated, it could not be - 

true. This appeared from the evidence of 

_ aMarſden:and Serivener, both of whom ' were 
ne the mecting, nd cid et; regal . 
ks, = Ber 0 ere af 
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left any wing of he ki hog ke 
Place. ee 
To ee | 10 was rc thay pob⸗ 
| lic-bouſes had been opened, and that meat 
and drink had been diſtributed: on the be- 
proof that he was privy to the opening a 
ſingle houſe, to the giving one ſingle order, 
or to the payment of a ſingle bill. He was 
not reſponſible for the acts of others. The 
caſe at beſt reſted on ſuſpicion. Nothing 
poſitive was brought home to Mr. Thelluſ- 
Jon. That part of the evidence, which 
could in anywiſe materially affect him, re- 
ſolved itſelf into hearſay, belief, and con · 
jecture, and ſo was of no value in a court 
of juſtice. He therefore concluded, by 
again joining in the prayer of the peti- 
tioner, that the Committee would ma- 
turely weigh this caſe; and decide. en 
Bid to the ons and e Ns "ay 
40 . — — A0 : apa 
The en of the ee es 
er to the Houſe next dr, apfæar in 
the votes in the following words: | 
_ ..* Sabbati, 120 Die Novembris, 1796. 
Sir N Knatchbull, from the Select 
o Committee, 


OF SOUTHWARR. 79 
Committee, who were appointed to try 
40 and . determine the merits of. the petition 

« of George Tierney, complaining of an un- 
_< due election and return for the Borough 
« of Southwark, informed the Houſe, that 
c the ſaid Select nee have deter- 
< mined, 10% it 07 irn 
That Gan WeadfirdThellefin,elquire; 
is not duly elected a burgeſs to ſerve in 
this preſent . ber 5 a _ 
rough of Southwark. 1-858 
And alſo, that the Laid: en e 
% mittee have ' determined,” that the laſt 
« election for the faid Borough of South» 
<« ward ſo far as relates to the ſaid George 
8 N vodford Thellufſon, eſquire, is void. * 
And alſo, that the ſaid 28 ee 
4 mittee have determined, 2 
That the petition of the aid! George 
eee did not appear to the ſaid: Select 
Committee to be frivolous or vexatious. 
% And alſo, that the ſaid d be 
a mittee have determined, 
That the oppoſition of the ſaid 8 | 
*: « Wed Sond * to the faid 
0 1 | © petition, 
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« petition, did not appear to the ſaid Select 
« Committee to be frivolous or vexatious. 

And the ſaid determinations were or- 
* dered'to be entered in the Jas of this 
*« Houſe,, _ 

* Orgered, That Mr. Spear do ine his 
cc warrant to the clerk of the crown, to make 
out a new writ for the electing of a burgeſs 
* to ſerve in this preſent parliament for the 
« Borough of Southwark, in the county of 
« Surrey, in the room of George Woodford | 
 Thelluſſon, eſquire, whoſe election for the 
« ſaid borough. has been Seed to 1 
n 12> £29 
<< Yir Edward. Knatebbull, allo en 
« from the ſaid Select Committee, that they 
had come to a reſolution, which they had 
« directed him to report to the Houſe; 
and he read the report in his place, and 
* afterwards delivered it in at the table, 
te where the ſame was read, and the reſo- 
* lution-of the nnn is as followeth, 
© ix. 7 
- «Reſolved, That i it appears to )this Sam 
6 tee, thatat the laſt election for the Borough 

cc of 
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* of Southwark, George Wordford Welluſſan, 
eſquire, did act in violation of the ſtatute 
4 of the 7th of Witham ii. cap. iv. where- 
by he is incapacitated to ſerve in pins 
etre ſuch electiorn. 
* Orgered, e 
the table . ph | 
| Immedliately upon the JEW of 
the Committee declaring the eleckion void, 
and the ſpecial reſolution of incapacitation 
being made known to the parties, the Pe- 
titioner infifted that the. oppoſition to his 
petition ought to be reported frivolous and 
vexatious. He knew that it was a generally 
received opinion, that no committee would 
vote a defence frivolous and vexations. But 
he flattered himſelf, that opinion was ill 
founded. . Nothing could be more unjuſt 
than to faddle with coſts; à perſon who 
without juſt grounds preſents a petition, 
and at the fame time, to allow a ſeat pro- 
cured by corruption, and a breach of the 
mes * maintained with W the 


; | Votes, 204. | : 
G vpexation 


* 


p 


82 CITREY FIT 


vexation-of the. Petitioner, _ If. ever à de- 


fence could be deemed fripolous | or. vexa · 
tious, it ht, be in ſuch a caſe as this. 
Mr. Thelluſpn could not: have been igno- 
rant of that prodigality and R pence, by 
mere dint of which he had obtained) his 
ſeat; and would: the Committee. ſuffer the 
Petitioner to be. burthened with coſts, in a 
eaſe, where Mr. T lellulſeu, knowing he had 
no merits, depended on the chance of the 
Petitioner 8. not being, able to ſubſtantiate 
by legal evidence, the charge which he had 
preferred againſt him. By avoiding the 
election, the Committee had done much 
- fon the conſtitution ;. it remained for them 
to complete their work. Unleſs they. voted. 
- this defence frivolous, and vexatious, their 
other deciſion would be of little value, nay, 
it would be holding out a premium to cor- 
ruption. A monied perſon had but to add, 
to his other prodigality, the priee of the 
mmer offcer, and he ſecured the re- 
turn; if oppoſed by an independent man of 
N fortune, he was ſure of retaining . 
his ſeat; ; for, what man, who would give 
nothing to purchaſe” 5 ſeat in parliament, 
8 would 
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would 'petition, | even with 'a certainty 'of 
ſucceſs, if the conſequence of that petition 
was to- be, that he muſt pay coſts to the 
amount of ſeveral hundred pounds. "The 
ſubſtantial ends of juſtice" required, that 
His expences ſhould be repaid.” It was in 
valn to ſay that elections ſhould not be Ex 
3 if the bp, aßde thoſe procured 
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dende with an expence, which” a man n of | 
moderate fortune was unable to ſup _: 
The money of Mr. 7 belluſſon was not his 


| object; he ſtood on public round And 
wiſhed for a decifion beneficial” to the e pu üb- 


lic. He was willing to wave Bis claim "to 
the money, e he could” obtain | this 
decifion, © © | 5 
Mr. Dallas. The Petitioner 1 mis ght Live 
enjoyed his triumph with moderation. The 
compromiſe which he concluded by of- 
| fering, was an inſult to Mr. Thelluſſon. The 
Committee would conſider, whether they 
would for the firſt time re port a defence to 
be frivolous and vexatious, when the appli- 
cation was avowedly made not for the ſake. 
of the money, but to caſt a ſtigma on the 
W G2  vanquithed 
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vanquiſhed party. The object of the ſta- 
tute was to prevent a defence ariſing from 
ſpleen or reſentment. In this caſe neither 
Were imputed to Mr. Thellaſſon, There 
15 no complaint even of unneceſſary de- 

The Committee therefore could not 
= this application, unleſs they were of | 
opinion, that in every caſe where a Pe- 
titioner ſycceeded, the oppoſition to his 
| petition ought to be reported friyalous and 
vexatious. But was ſuch the humane 
principle of the law of Exgland, or a fair 
conſtruction of the act of parliament? What! 


_ * becauſe a man jnſtcad of pleadipg guilty to 


a charge, enters upon. his defence, it is. to 
be conſidered as an aggravation of his.guilt, 
and he is to be puniſhed for it. The 
_ Committee could not vote this dende 
either frivolous a We. : 


| Reply—The Petitioner 48101 any; in- 
tention of caſting a ſtigws on M. .The/> 
Aſen. As to the hadthip, of voting che 
defence frivolous and vexatioug, and there 
by puniſhing Mr. Thellufſon. for having de- 
. himſelf, be — only lay, W 


— 
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Liv had declared, that; circumſtanced as he 
was, Mr. Thelluſſon ought not to have de- 
fended himſelf. Nor was this a new caſe. 
On Thurſday, the 1 3th March 1700, 4 
petition of Nathaniel Gould, for 
New Shotreham, was preſented to the Houſe, 
ſetting forth, © That through inadverten- 
et cy, and a miſtaken apprehenſion of the 
law, he had done that before the zefte 
« of the writ, which may juſtly render him 
4 liable to the diſpleaſure of the Houſe, 
and that the thoughts thereof were ſo 
« afflicting that he rather choſe to ac- 
knowledge his error than ſeem to juſtify 
« the fame by a- defence, and therefore 
« with the greateſt humility ſubmitted -him- 
g. ſelf to the juſtice and favour of the 
6 Houle, - bumbly profeſſing that the ex- 
i pence. which he ſo -unfortunately made 
e was entirely on his own account 17 
The Houſe, on account of his humility, | 
charged him from being a member, with- 
out inflicting any further puniſhment. Mr. 
er en have followed his exam- 


| i Journal, 404-5. 
G3 ple: 
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ple: But his conduct was S the 
reverſe; instead of acknowledgin g. his er- 
ror, and with Humility. ſubmitting himſelf to 
the Juſtice: of the Houſe, he rather choſe, 
by. a defence, to juſtify what he had done, 
This was an aggravation of his conduct, for 
which he ought to be puniſhed, 


. — 


When Mr. Dallas had concluded. the 
caſe on the part of the sitting Member, the 
Petitioner claimed a right to reply; but, 
after a ſhort argument, the Committee de- 
termined, © That Mr. Trixnxzy be not 
& heard in reply to Mr. DALLAS, he bau- 
ing called no witneſſes.” But it muſt be 
recollected, that the caſe turned upon mat- 
ter of fact, and not upon a point of law; 
in which latter caſe, the Petitioner would 
Have been entitled to a reply, although no 
witneſſes had been called on the part of the 
Sitting Member * 2 


on Monday, the Goh of Noweuilier; 45 
fifth day, Sir Edward Knatchbull reported 
to the Houſe, by the direction of the Com- 
mittee, “ That they had met that maming 

* Sec the caſe of Canterbury, . 
9 15 c purſuant 
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«purſuant *to their adjournment of Sa- 
e turday laſt, when the Committee re- 
«ceived: a letter from Thomas Grenville, 
t Efq; the chairman, ſtating, that the 
« death of a very near relation had made 
eit impoſſible for him to attend the ſaid 
Select Committee, and requeſting that 
% ſome member of the Committee would: 
* have the goodneſs to ſtate to the Houſe: 
te the cauſe of his abſence, and to move 
the houſe, that his further attendance 
4 might be diſpenſed with; and that the 

«ſaid Select Committee then adjourned 
till to-morrow. ng ten - of "the | 
eee hg 254 

& The WT 10 this Jannis of ths 

7. Houſe, of the 17th day of February 
8 1791, of the proceedings of the Houſe 
upon the report from the Select Com- 
mittee appointed to try and determine 
«the merits of the ſeveral petitions, com- 
e plaining of an undue election and double 
*© return for the borough of Okehampton, in 
the county of Devon, reſpecting the ab- 
& ſence of Mr. Pybus, was read. 

% Ordered, That the excuſe now made, 

” 4 “n 
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on behalf of the ſaid Mr. Grenville, for 
« his non-attendance this morning, be al- 
« lowed; and that he have leave to abſent 
c himſelf from any further attendance on 
<« the ſaid Select Committee . 
The next day Sir Edward Knatchbult 
was called to the chair, and continued in 
that capacity during the remainder of e 
trial of the ne | 


„ ' 


At ha cloſe of the n day, the Pe- 
titioner called Thomas Trouſdale, who be- 
ing ſworn, ſtated, That on the 28th of 
October laſt, he ſerved one. Alexander Mor- 
rice, a brewer, perſonally with a Speaker's 
Warrant, to attend this Committee. That 
laſt night alſo he left a notice at his houſe 
in Thomas Sireet, Southwark, for him to 
attend: he delivered it to his maid ſer- 
vant, who told him, that her maſter was 
not at home, but that he ſhould have it. 
The Petitioner then ſaid, that AMfarrice 
was a very material witneſs, and requeſted 
the interference of _ Comme in order . 


9 Mins 169 
to 
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to compel his attendance. The Chair- 

man ordered another notice, ſigned by him- 
ſelf, ro be left that night at the houſe of 
Marrice. : 7 ; N : a ; 


Friday, November 4th, third day. . 
The Petitioner renewed his complaint of 
the non-attendance of Morrice. Thomas 


Trouſdlale depoſed, that laſt night he deli- 
vered the notice, e the Chairman, 
to the wife of ce. She undertook 
' that he ſhould have ide ſhe faid he was in 
Efex, but the would ſend to him. 

The Court being cleared, the Commit- 
tee determined, 

bar F the cafe fo 
the Houſe, 

On the ſame day, Mr. Grenville report- 
ed to the Houſe, © That Alexander Morrice, 
* having been duly ſummoned by the 
| « Speaker's warrant to attend to give evi- 
« denee before the ſaid Committee, had 
* diſobeyed ſuch ſummons, and had not a- 
te peared in purſuance thereof. | 

The 10 G. III. c. 16. and 28 6. III. 
e. 52. were then read. = Gs 


P Ordered, 
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* Ordered, That the faid: Alexander Mor 
&* rice be, for his ſaid offence, taken into 
* the cuſtody of the Serjeant at Arms at- 
* tending this Houſe, and that Mr. Speaker 
& do 05 bi 1 oy * 5 


3 ſro ng 1 1 fourth as — 
Mr. Kelly, one of the meſſengers of the 
Houſe of Commons, informed the Com 


mittee, That he had called at the houſe of 


- Morrice.; his wife told him, that her huſ- 
band was gone into Eſex to make his an- 
nual round to gather money from his cuſ- 
tomers for porter. The Committee deſir- 
ed the meſſen ger to endeavor to diſcover 


him, and bring him before the Gm. 
mittee. | | ASA % 


Tueſday, 8th November, ſixth day. 
The meſſenger informed the Committee, 
That the wife of Merrice had directed him 
to South End; and informed him, that ſhe 
was to direct a letter to her huſband at the 
Aucbor, at South End, on Thurſday. He 


3 | Vaited 
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waited the Thurſday, at South End, till the 
Poſt came in, but there was no ſuch letter: 
he then enquired at every public houſe in 
the neighborhood which Morrice ſerved 
with beer. He was told, that Morrice al- 
ways ſent word previous to his coming 
down: they had received no notice of his 
coming. The meſſenger returned to town 
this morning, and went to Morrice's houſe : 
he found that he was not returned, and 
that his wife was gone into Lincolnſhire. 


A gentleman informed him, that on the 


Tueſday he had ſeen Morrice in a chaiſe, 
with a large portmanteau, and that he faid 
he was going into, Kent. The meſſenger 
| aſked directions bow to act. The Chair- 
man anſwered, that the buſineſs was in the 


| hands of the Houls 


* 3 "ad December _ — The 
0 Houſe being informed that Alexander 
4 Mor rice had been taken into the cuſtody 
«+ of the Serjeant at Arms attending this 
4 Houſe, purſuant to, the order of . 
ff Houſe of the 4th day. of November laſt ; 

1 Ordered, That the ſaid $- ihice 


ce Morrice 
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« Morrice be brought to the. bar of this 
« Houſe, upon Monday morning next *. 

« Monday, gth December 1796. The 
order of the day being read, for bringing 
« Alexanider Morrice to the bat We os! 
«* Houſe ; 

« Ordered, That this fan Ale. 
« Morrice be now. brought in to the bar. 

« And he was brought in to the bat 
* accordingly. 

And the ſaid Aexanter Merritt ſtand- 
* ing at the bar, and the Serjeant by him 
« with the mace, was informed by Mr. 
* Speaker with the matter of the report 
r which was made on the 475 day of Ne- 


« vember laſt, from the Select Commtnitte! 


* who were appointed to try and deter- 
« mine the merits of the petitibn com- 
« plaining of an undue election and return 
for the Borough of Sorthwark, viz. That 
he having been duly ſummoned by vir- 
tue of the Speaker's wartant, to attend 
* to givr evidence before the ſaid Com- 
* mitte, had diſobeyed ſuch ſummons, and 
Had not appeared in purſuante thereof. 


* Votes, 239. 1 
** And 
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And thee: ſaid Wee wee way 
«< heard oil itt d n 

«© And hon his was agel to bo-etkhcn 
from the bar. 1107 

* Reſolved, That indy PRES hav- 
ing heen duly ſummoned, by virtue of a 
* warrant from Mr, Speaker, to attend as a 
© witneſs to give evidence; before the Select 
Committee appointed. to take into con- 
e ſideration the petition of George Tierney, 
« complaining of an undue election and ro- 
turn for the Borough of Southwark ; and 
ec having diſobeyed the ſaid ſummons; has 
been guilty of à breach of the n 
« of this Houſe. 
. * Ordered, That the ſaid. Aland Mor. 
« rice be again brought in to tho bas to 
be examined touching the cauſe of his 
«. abſenting himſelf from attending on the 
4 ſaid Select Committee. n 

The ſaid Alexander Morrice was ace 
« cordingly broug ht to the har. 
And hn he wa gin dn be 
taken from the bar. 


7" Ordered, your the fad 4 Alexander Mar- 
37 a rice 


94 I FIL NAT tins E 0 | 
<-rice be again brought to the bar of this 
« Houſe, upon Thur/day morning next.“ 
An order was alſo made for the attend- 
ance e of a N Barker. ant an —_— 
a * — th Dickivider 4706 — 
«The Houſe was moved, That the order 
* made upon Monday laſt, for bringing 
Alexander *Morrice to the bar of this 
Houſe, to-morrow mne might be 
read. 25 1 5 N 
Luce And the aid order "being read 0 
Vordingly; Be | 
9885 Ordered, That the fd mores be diſ- 
charged +. 

oe Thurſday, 8th December +#96.—The 
0 Houſe was moved, That the reſolution | 
of the Houſe of Monday laſt, That 
„ Alexander Morrice, having been duly ſum- 
e moned by virtue of à warrant from Mr. 
* Speaker, to attend as a "witneſs. to give 
evidence before the Select Committee 
appointed to take into conſideration the 
. * perincn' of gy, Tierney, complaining 
VE e Vote, 254. . + Votes, 254. 

vn « of 


— 
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te of an undue election and return for the 
« Borough of Sowwerk;, and having diſ- 
6 obzyed the ſaid ſummons, has been guilty 
of a+. breach; of the webe of this 
20 Houſe, might be rea. 

And the Ge. beiog wen orcardinghy' 
» * Ordered, That the ſaid Alexander Mor- 
« rice be, for his ſaid offence; committed to 
- « his majeſty's s gaol of Newgate: 3! 
<* Ordered, That, Mr. Aalen do aue his 
0 warrants accordingly, * aide oF 
. © Ordered, That the ek the day, 
« « for. the attendance of Captain Barzlets nb 
6 Mr. Henry Speck, be now read. 
And the ſaid doors being @verlly - 


2 en 3 217" et 3201872 


4 + 


* 
* 4 141414 > 


OY Ml 26th December 1796. —A 
* petition of Alexander Morrice was pre- 
ſented to the Houſe, and read; Setting 
« forth, That the Petitioner having been 
. adjudged guilty of a breach of the privi- 
lege of the Houſe, was, by the warratit 


Votes, 83. Votes, 284- 
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* of the Speaker, bearing date the 85 day 
of December inſtant, committed to the 
- © cuftody of the keeper of his majeſty's 
gaol of Newgate, where he has remained 
« ever ſince ; and that the Petitioner, pre- 
« yious to ſuch his commitment, had been 
© in the cuſtody of the Serjeant at Arms of 
the Houſe for ſeveral days, whereby, and 
* by his preſent confinement, his health is 
much impaired, and heavy expences have 
« accrued, which, through the deranged 
i ſtate of the Petitioner's affairs, he is 
very unable to ſuſtain; and that the 
« Petitioner feels a juſt ſenſe. of the of- 
< fence for which he is confined, and 
* therefore prays the Houſe to take his 

_ * ſituation into ſerious confideration, and 
afford him ſuch relief as to the Houſe 
I ſhall ſeem meet. 

* Ordered, That the faid Alexander Ar- 
« rice be brought to the bar of this Houſe, 
® to-morrow morning, in order to his being 
* diſcharged ; and that Mr. Speaker do iſlue 
his warrant accordingly a. 115 | 


Votet, 44. 


« Tueſday, 
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4 T ueſday, 27th December 1796.—Alex- 
% ander Morrice was (according to 5 order) 
s brought to the bar; where he received 
4 4 reprimand from Mr. Speaker, and was 
&* ordered to be diſcharged out of cuſtody, 
« paying his fees *. 


On Tueſday, the 8th November, ſixth 
day. The Petitioner: made a ſimilar ap- 
plication to the Committee againſt Fabn 
Caſſart, another material witneſs. Thomas 
 Trowſdale ſaid, that he received a Speaker's 
warrant for John Caſſart, and left it at: his 
houſe, N' 3, Clement: Lane, on the 28th 


of October laſt. He ſaw his brother and 


partner, Peter Coſſart, who told him his 
brother was out of town collecting: he 
did not tell him he was out of the king- 
dom, nor in what part of the country he 
was collecting, nor did he inſtruct him to 
leave the notice at any other place. 
Nicbard Corner ſaid, that, on Wedneſday = 
| evening laſt, he received, at Reading. the 
„ onone for John Cofart to at- 


"I" + Vale ano: +4 


=_ tend 
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tend the Committee. On Thur/day morn- 
ing he went to Pangbourn, about ſix miles 
from Reading, in a poſt chaiſe, in order to 
endeavor to ſerve it on Cofſart, and bring 
bim to town. He went to a Mr. Martin's 
at Pangbourn, where he was inſtructed 
Caſſart was to be met with: he ſaw Mr. 
Martin, and learnt from him that Caſſart 
had been there for ſome days, but had 
gone from Pangbourn on the Saturday pre- 
ceding. He endeavored, but without ef- 
fect, to get from Mr. Martin ſome infor- 
mation, in order to be able to trace whi- 
ther Ceſſart was gone. Mr. Martin ſaid, 
he left Pangbourn with an intention of go- 
ing to Birmingham, but that he could not 
tell whether he was gone there; he be- : 
lieved he was gone to Feland; fo that the 

witneſs could find out no clue e 
whereby to find hin. * 
Peter Caſſart, his brother and parte, 

was examined w ith a view to diſcover 
where he was concealed. He prevaricated 
conſiderably, affectiug not to kno where 
his brother was, or to * * thing 
| wane was 1 


The 
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The Committee refuſed: to report Jobn 
| Cofart to the Houſe, or to order him to be 
committed to the cuſtody of the Serjeant 
at Arms, no ſummons having been perſo- 
. nally ſerved, upon him; they only directed 
another ſummons to be left at his houſe. 
When Morrice was brought to the bar 
of the Houſe, he ſaid, that he had been in 
. Jreland on private buſineſs ; that the per- 
+ plexed ſtate of his affairs forced him to be 
out of the way. He ſaid, that he did not 
know he ſhould incur the diſpleaſure of 
the Houſe by his abſence: he however 
acknowledged his offence, and threw him- 
l upon the mercy. of the Houſe. 
The circumſtance of two material wit- 
"a withdrawing from the kingdom at 
_ the time when the petition came on to be 
tried, raiſed ſtrong ſuſpicions in the minds 
of many, and induced them to believe 
that they had been tampered with by the 
Sitting Member, or his agents, and pre- 
vailed on to abſent themſelves in order to 
deprive the Petitioner of the benefit of 
their evidence. It was intended thoroughly 
to inveſtigate this buſineſs in the Houſe, 
20 r but 


1 
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but [doubts being entettained, and after 


Morrice was brought to the bar, ſeveral 


difficulties ſtarted as to the regular mode 


of proceeding, he was remanded to the 
cuſtody of the Serjeant at Arms, in order 
that precedents might in the mean time 


be ſearched. It was firſt propoſed to exa- 
mine Morrice himſelf touching the cauſe 


of his abſence, but this was objected to: 
it was contrary to the firſt principles of 
juſtice, to examine the accuſed as to his 
own guilt or innocence; beſides, it was 
holding forth an inducement to him to 


"accuſe others, in order to exonerate him- 


ſelf. It was then ' propoſed to examine 


Mr. Henry Speck, the agent of Mr. Thel- 
ulſen, and a Captain Bartlett, who were 


ſuppoſed to have perſuaded him to ab- 
ſcond; and they were accordingly both 


ordered to attend. But this alſo was ob- 


jected to. If they had perſuaded him to 
diſobey the dpeaker's ſummons, they alſo 
were guilty of a breach of privilege, and 


could not be examined as to their own 
© criminality. Finally, it was thought beſt 
to commit him to Newgate, for the breach 


* 5 : i of 
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of privilege, of which there was no doubt. 
From which confinement be Was releaſed 
three weeks after, upon petitioning the 
Houſe, and acknowledging his offence. 

It is much to be regretted, that no fur- 
ther ſteps were taken in this buſineſs, It 
becomes the dignity of the Houſe of Com- 
mons, and. intereſts the Public at large, 
that Select Committees be reſpected, and 
juſtice eaſily obtained before them. What 
a dangerous leflon theſe two caſes hold 
out! A candidate ſhall be guilty. of the 
groſſeſt corruption with impunity. Let 
him ſend away his agent before he has been 
perſonally ſummoned, no notice whatever 
will be taken of his abſence ; and if he 
actually diſobey a ſummons, the candidate 
has only to make, him compenſation for 2 
ſhort impriſonment t, ſecure that there will 
be no further inveſtigation, into the cauſes 
of his diſobedience, 

— 

1 the firſt publican was ; ted” by 
Mr. Tierney, to prove that his houſe had 
been opened on the behalf of Mr. Thel- 
hun, the Counſel objected to his being 

H; examined. : 
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examiried. © tas 8 they faid, Was an 


ä offence indiffable at common . as well. 


as on the Fratute. Thoſe publicans whoſe, 
houſes had been opened, were guilty of at an 
infringement of the law, for Which thiey 
might be indifted ; and of a contempt 0 
the Houſe of Commons, for # which 55 
might be puniſbed by the Houſe. It was 
therefore, calling the parties Ses in 
a criminal tranſaction to prove [that kran 


aQtion and to criminate themſelves. 
_ "The: Petitioner faid, that the queſtion. for 


the Committee to decide Was, Whether 


0 


Mr. 7. belluſſon had o opetied houſes and treat- 
ed with a view to bis eleQtion? Ther as 
no other wa of c coming at the ach. pt 


TOTS 


the entertainments, but the publicans EY 


"wy J : wa 1 
could prove af whoſe e EXPENCE, or 0 
iQ 19091101 2c 


whoſe behalf they wers wen. In the 
Norwich, and ſeveral other caſes, | publicans 


rpined e denied that it was crimin 
a LSE rubies to open tis houſe . ta 
retail liquor ; or chat, by fo doing, he could 

incur a contempt of the Houſe, He ins 
: hand 


ue Mos circu mftances had been, 75 | 
al in | 


2 
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ſtanced the caſe of Smith v. Roſe, Mr. 
Roſe, the Secretary of the Treaſury, hay- 
ing, at the election for Weſtminſter in 1789, 
opened the houſe of Smitb, a publican, on 
behalf of Lord Hoad, Smith brought an 
action againſt him in the court of King's 
Bench, and recovered the amount of his 
bill. The learned Judge, Lord Kenyon, 
before whom the cauſe was tried, wauld- 
not have permitted him to recover had the 
opening his houſe been an offence either 
of common law, or on the ftatute; Nor 
did he find that either Mr. Reſe or the 
publican had been puniſhed for a We 
of the Houſe of Commons -. 
The Committee allowed the e 
to be examined; but determined, ; 
- That upon the queſtion being put, the wits | 
neſs be cautioned not to . * en | 
eee ee gb + bowed -- 
And upon the Petitioner aſking. a wit- 
neſs thus cautioned, © On what grounds he 
„ objected to anſwer a queſtion ?” The 
CH: emed a That the 0 


I 30 


8e note (B) at the end of th yolume XS 
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tion was inadmiſſible: if propoſed with 
4 view of aſking from the witneſs," 
« Why he thinks the anſwer will tend to 
* criminate himſelf?” And. accordingly, 
the Chairman cautioned: every witneſs, as 
ſoon as he: was ſworn, and informed him, 
% that” he was not bound to anſwer. any 
«« queſtion, which, in his opinion, might 
ee tend to criminate himſelf.” 7 
This determination gave very general 
diſſatis faction. As moſt of the witneſſes, 
called by the Petitioner, were, from the. 
nature of the caſe, adverſe to him, it was 
feared that they would ſhelter themſelves 
under this determination, and refuſe to, 
anſwer any queſtion which might impli- 
cate Mr. Thelluſſon, under the pretenee that 
in their opinion it tended to criminate 
3 No doubt a witneſs is not 
bound to anſwer any queſtion which. may 
criminate himſelf ; (that is to ſay) which 
may ſubject him to a criminal charge, or 
to the imputation of moral turpitude ; but 
what will or will not criminate, is a mat- 
ter of law for the court, not for the wit- 
neſs to decide. To leave it to the opinion 
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of the witneſs, is to depart from the known. / 
and eftabliſhed rules of evidence and law, 
and to make the anſwer to each queſtion 
| depend on the ignorance, the fears, the 
paſſions, the prejudices, nay, even the in- 
tegrity of the witneſs. High indeed are 
the ſanctions. of religion; but we ſnould 
have little ſecurity for the veracity: of many 
witneſſes, unleſs theſe ſanctions were en- 
forced by the dread of the temporal pu- 
niſhments inflicted for perjury. No man 
can be indicted; or at leaſt convicted, of 
perjury, in ſtating his opinion, becauſe 
(however abſurd the opinion) no jury. can 
dive into a man's mind ſo as to: ſay. with 
certainty that he did not at the time enter- 
| tain Ks" | | 2 


William Farrett, the caſhier of the South =; 


wark Bank, had been ſerved with a Speaker's 
ſummons to attend the Committee, and 
to bring with him the books contain- 
ing Scrivener's caſh account about the time 
of the election. When called, he did not 
n the books. He aid, the _ 


166 FIRST CASE 

| books were ſtill in daily uſe, and could not 
be brought from the office without conſi- 
derable inconvenience and interruption to 
the buſineſs. As he was unable, from me- 
mory or recollection, to give any accurate 
ſtatement of the account, the Petitioner 
requeſted the Committee would order him 
to bring them the next day. Mr. Dallas 
objected: he denied that the witneſs was 
bound to produce books. In the caſe of 
Petrie v. Lord Porcbeſter, which was an 
action for bribery at an election, Mr. Henry, 
Drummond, the banker, was examined. 
He ſaid, that Lord :Porchefter kept caſh at 
his houſe: that he had no recollection, 
either from memory or memorandum, of 
any particular draft of Lord Porcbeſter 
within a year and a half; that he had 
been ſerved with a ſubpœna duces tecum to 
bring his books; but, that if he had 
brought them all, there would have been 
feveral waggon loads, and that he could not 
bring them all. Mr. Juſtice Buller, who 
tried the cauſe, faid; It had. been ſo ſettled 
over and over again. Upon which the 
200d ' Counſel 
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Counſel for Mr. Petrie admitted the law, 
as ſtated by the learned Judge, and reſted 
the caſe there x. 

The Petitioner faid, * the ſame point 
had arlſen i in the Norwich caſe,” In that 
caſe, Mr. Kerriſen, a banker, being exa- 
mined on the part of the Petitioners rela- 
tive to a ſubſcription fund, a diſpute aroſe. 
whether the account current in the bank- 
er s books, containing the diſburſements, 
- ſhould be produced; and, that Commit- 
tee reſolved, *« That the account book 
© ſhould be produced, care being taken, to 
1 the banker's ſatisfaction, that no other 
60 article 3 in the book be inſpected but this 
e in queſtion 4.— 

The Committee 1 Co 2 Bat * 
« the Petitioner” s ſpecifying . the books he 
ee wanted, the witneſs ſhould produce the books 
" * themſelves, or ſufficient extrafts from them.” 

On a ſubſequent day, he accordingly de- 
livered i in an extract, which he ſtated to 
be “ An accurate copy, taken from the 
5 books of Mr. Scrivener's 8. account with 


's Peiic's Cricklade cafe, A 
2190 3 rants 490: 
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che alen . "ith the; e 
| * the dates.” 
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7 bomas Andrews was called on the eighth, 
day —He had been in the Committee 
of the witneſſes on the four firſt days: : 
he was not ſummoned till the fourth day, 
and did not know, till then that he was to 
be a witneſs. Since he was ſummoned, 
he had not been in the Committee Room, 
nor heard any witneſs examined. | 

The Counſel for the Sitting Member 
objected to his being examined, They ſaid, 
it was a general rule in all Committees, 
that no. perſon ſhould , be examined who 
had been preſent during any part, of the 
examination. of another witneſs. Notice 
of this rule had been paſted.” on the outſide 
of the door ; and, if the Petitioner? s Wit- 
neſſes had not complied with it, be, alone 
was to blame, and bear the inconvenience. 
To deviate from this rule, would ſet afloat 
all rules of law and practice adopted by 
Committees; it would open a door to end- 


les 
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4&6 perſuties, and occaſion incaleulable miſ- 
' chiefs. 

The Petitioner anſwered, that Andrews 
had not been ſummoned till the fourth day, 
becauſe till then he did not know that his 
evidence would be material; fince that 
time, he had never been preſent in the 
room; he admitted the general rule, but 
this was a fair exception to it. 

The Petitioner, in anſwer to a queſtion 
- from the chair, having faid, that the evi- 
dence of Andrews was ſo material, that 
coupled with that of one other witneſs, it 
would in his opinion be ſufficient to avoid 
the election; the Committee, after delibe- 
ration, determined, That the witneſs, under 
be peculiar circumſtances of the caſe, be exa- 
| mined. 
Ĩ he rule above alluded to by the counſel 
for Mr. Thelluſſon, and admitted by the 
Petitioner, is thus laid down by Mr. Dau- 
glas. © When a witneſs is under examina- 
= tion, all ' thoſe who are intended to be 
4 called afterwards on either fide are order- 
N to withdraw z after which, if they re- 
„ main 
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main in the Committee Room. their evi- 
10 dence will not be received *. 
The firſt inſtance which 1 have * 


able to find of this rule having been en- 


forced by Committees, is in the caſe of 


Cardigan in 1775. In the report of that 


caſe, it is ſtated, that 66 * Lewis Rogers was 
* not admitted to give evidence, becauſe 


he had been in the room during the exa- 
* mination of other witneſſes, and could 
* not ſay he was an agent on the trial of 
* the cauſe +.” No mention. is made of 
any other circumſtances which might have 


_ weighed with the Committee in rejecting : 


his. teſtimony. In the Worceſter caſe alſo, 


in 1776 f, the Committee would not permit 
one 7. homas Collins, Who had been in the 
room during the examination of other wit- 


1 


neſſes, to be called; but he had been exa- 


mined before to other points, in the courſe 
of which examination, he had prevaricated 
ſo groſsly as to draw down: the cenſure of 


the Committee; and it was one of the ar- 
guments uſed againſt his bong gehe. 9 chat 


N 3 61. | 410 229. 1 was 
| * after 
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et after having been cenſured by the Com- 
.<* mittee for prevarication, he certainlys could 
not merit any credit from them *. And 
after this, the Worceſter Coinmmittee or- 
dered a paper to be paſted on the door, to 
acquaint all perſons with the rule. And 
this practice has been open by all ſubſe- 
quent committees. 

On this ſubject, Mr., Douglas yl 
theſe forcible, and appropriate obſervations : 
The effect of this rule is in a great mea- 

x ſure Joſt,, when a, cauſe laſts, for a num- 
ber of days or weeks; for the witneſſes 
have ſeveral ways of hearing what has 

been given in evidence before they are 

called, without coming to hear it them- 
ſelves. Among the great. concourſe of 

- people, who. from curioſity or intereſt 
* are conſtantly in the room, there are 
* many, who, for the fake of. converſation, 
1 « and ſome; who, for worſe purpoſes, relate. 

„what has paſſed. Copies e of the minutes 
d of each day being delivered to the agents 
Ick on n ſides, their contents tranſpire; 


A 
rippu berg | n * and 
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and the news- papers are alſo filled with 
4a ſort of daily hiſtory of the proceedings. 
Towards the end of this cauſe, ſeveral 
* witneſſes who came to contradict what 
had been ſworn in the beginning, declar- 
* ed, that what they knew of the evidence, 
* they had learned by reading the news- 
papers in the country *.”” "Theſe obſerva- 
tions apply with peculiar force to the caſe 
of Southwark ; being a caſe of very general 
"anxiety and expectation, the Committee 
Room became a kind of faſhionable lounge, 
and was unuſually crowded. Accounts of 
the arguments and of the evidence, were 
inſerted in moſt of the daily papers; fo 
that after a few days, little (if any) benefit 
could be derived to either party, from a 
ſtrict adherence to the rule. 
In my mind, the Committee judged wiſe - 
ly in admitting the evidence of Andreus. 
The rule, as laid down by Mr. Douglas, 
cannot eaſily be "reconciled to the prinei- 


ples or analogies of law; if enforced to its 


full extent, it muſt, in many inſtances, be 


"© Dong. 266. | 
productive 
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productive of injuſtice.z the fitting member 
has but to bribe. a gw of the Petitioner's 
moſt material witneſſes, to remgin in the 
ron while others. ate cxaminegd,...and 
thus ſecures his ſcat, by depriving the Peti- 
tioner of the . benefit of. their teftimony, 
who alone ate able to prove the material 

ple, eſtabliſhed by. Lord Chief Juſtice, Hol, 
1 es perſon doing Wrong himleif, ſh. 
not injure an innocent man, by depriving 
0 him of the benefit of his teſtimony 8. 
Ang in conformity with this principle, the 
&ydbury Committee, in 1780, allowed the 
Petitioner. to call a witneſs, who had laid a 
wager. of . 40 on the eyent of the peti- 
tion, although it appeared that he had voted 
for, and been an active friend of the Peti- 
tioner, and it vas urged by the, counſel 
for the fitting member, that his mind muſt 
be under a very undue bias, as ſuch a ſum 
of money. was very conſiderable to a perſon 
in his Gtation. The courts of low inva- 
 riably act WW this principle. The caſe of 


* God inthe Sudbury caſe. Philipp's caſes, 197. | 
| 4 E355 * | Doe, 


ITY 20-13-00 
Does oni the miſe of Gb and wife; againſt 
Cor in the King's Beßch, is directly in 
poitit. In Eaſter term, 30 Geo. 3. Shepherd* 
ſhewed Taufe a; againſt a rule for a new trial. 
"The caüſe had I beak? tried at the Preced- 
ing affzes for the County of Surrey, be- 
fore Mr: Juſtice Could. It appeared that, 
at che till, che counſel för the leſfor of the 
_ had deſired that the "defendant's 
elles might not Teinaifi in ecuft while 
—— plaintiff Were examined. One 
of inet having, nevörtheleſs, rerhaified' in 

court, the — judge refuſed to hear 
bis evidence, decming it on that accbuft 
aide” in fü port of his opifiion "He 
eited, in his report of the trial, the follow- 
ing paſſage from Forge, which, he Aid. 
thewed; that by the ancient practice, wit. 
neſſes were always examined apart wheh 
there was reaſon to appre end 3 
were not diſpoſed he Wax the truth; 
neceſſitas exegerit, dividantur tefter 22 
modi donec ip depofuerint quit pi velint, 
e itü gabi diffum unt, non docebit aut conti 

= a eorum alium ad confimiliter le /tifican- 


aA. oy Now Mr. Serjeant Shepherd. ; 
dum. 
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#* dum v. But the court were of opinion, 
that the witneſs ought to have been heard, 
and granted a new trial. However, as the 
defendant had been negligent in not keeping 
his witneſſes out of eourt, when ordered 
ſo to do, they made him pay the coſts 
of the new trial T. In the cburts of cri- 
minal law, it is very uſual to order out of 
court all the witneſſes on both ſides; and 
J am informed by perſons the moſt conver- 
ſant with, the practice of the Old Bailey, 
that there have been inſtances, even in caſes 
of life and death, where witneſſes for the 
proſecution have been examined, though 
"they remained in court ſubſequent to ſuch 
order; but they have been, immediately. af- 
ter they have given their evidence, commit- 
ted for the contempt, in remaining in court 
after they had been ordered out. All courts 
axe ſo far judges of their own privileges, and 
entruſted with a power to vindicate them- | 
ſelves, that hey may puniſh for eee 
V Forteſeue de laudibus, cap. 26, p. 38. ; 
1 Tuis caſe is no where in print. 8 
with ĩt by a learned friend, whoſe accuracy as 4 reporter 
ee ee eee from 
Me. 
85 2 ker Holt Juſtice, I Salkeld, 304. 5 
12 but 


115 FIRST CASE 
but they cannot ſhut up the avenues. 00 
juſtice. They are bound to hear the merits 
of the cafe, though they may puniſh thoſe = 
who, by remaining in court, are guilty of a 
Andrews, there was no-contempt ; he had 
not been ſummoned, and at the time that he 
was preſent it was not intended to ſummon 
him; it was not even known that his evi- 
dence was matarial. Not to have admitted 
Him, thus circumſtanced, would have been 
a ſacrifice of the ends to the omen 
po AS Rela 1888 21410 
iin ill 0. 
In ah conels uf the-croſs W 
| Wiler, he was aſked whether he knew that 
the Southwark tavern in Tooley- ſtrent was 
opened for the reception of Mr. 'Tzerney's 
voters. The Petitioner cbjected to the 
queſtion. He ſaid the committee were (worn 
to try the mexits of his petition, they could 
nat travel out of it. As there was no alle- 
gation that he ought to haye been returned, 
22 hear no recriminating evidence. 
Mr. 'Thel{uſſon could not be permitted to 
vent his ſpleen pwnd him, inſtead of 
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defending himſelf —On the other fide it 
was contended, that in all caſes of contro- 
verted elections, the Committee were bound 
to enter into the matter of defence as well 
as of charge. This was a part of Mr. Tbel- 
; lufſer's defence, Beſides they had a right 
to alk the queſtion, with a view to try the 
credit of the witneſs; if he denied the fact, 
and they proved it, it would:materially affect 
his credit. The Committee determined, 
That the queſtion may be put. But one of the 
Committee obſerved, that this examination 
was to be proceeded in only ſo far as was 
neceflary to try the eredit of the witneſs, 
nd 3 " by way of r 8 
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N conſequence of the determinations of the Select 
Committee, and the orders of the Houſe made there · 
upon, as mentioned in a preceding page, a new writ was 
immediately iſſued, for the election of a burgeſs to ſerve 
in parliament for the Borough of Southwark, in the 
room of Mr. Thelluſſon. The election commenced on 
Friday the eighteenth day of November, and continued 
till che Tueſday following, the 22d ; on which day it 
concluded, having laſted four whole days, excluſive of 
the intervening Sunday, Mr. Thellufſon and Mr. Tierney 
again were candidates; and although Mr. Tierney gave re- 
peated notice to the returning officer and to the eleQors, 
of che ineligibility of his opponent, on account of the re- 
ſolution of the Houſe on the ſubjeR of his conduct at 
the former election, yet that gentleman perſiſted in 
demanding a poll; and, at the cloſe of it, was returned 
by a majority of 163 votes; there being in his favor 
1,182, and only 1,119 in ſupport of Mr. Tierney, Upon 
the return of Mr. Thelluſſon being announced to the 
electors, Mr. Tierney informed them, that he ſhould im- 
mediately petition the Houſe of Commons againſt this 
ſecond return; and aſſured them, that according to the 
laws and cuſtom of parliament, there was no doubt of 
his being declared their legal repreſentative, This ſe- 
cond petition he accordingly preſented a few days after, 
The trial of that petition is the ſubject of the following 


8 But 
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F 119 +; bo: 
But before we enter thereupon,” . Wh general 
account of theſe two elections, may perhaps be nei neither 
' Unacceptable nor eyen yninſtructive to the reajler; The” 
following Tables will ſhew, in one point of yiew, not 
only the ſtate of the poll at both eleQions, but alſo the 
progreſs of political virtue in Southwark, during the 
ſhort period which elapſed between them. To 0's liberal 
mind it will be a conſolation, to obſerve a virtuous 
cauſe, by dint of perſeyerance, rapidly increaſing; its 
_ adherents ſurmounting every difficulty which it had ta 
epcounter, triumphing over its opponents, and N 
2 — in ſpite of all the arts of e 
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Prom the above Table it appeats, that zt the firſt 
election, the total number of votes for All the three cans 
Uidates were 2,39. That of theſe, 1,373 polled for 
Mr. Thuluſſon, and only 976 for Mr. Tierney, being a 
majority of 307 in et. of Mr. Wale above Mr. 

22 5 
Great as this majority may appeer at firſt ſight, yet 
it excited the ſurpriſe both of the friends and opponents of 


Mr, Tit#nsy, to find that 'he had polled ſo many; and | 


that ſurprife Was dnſidlerably increaſed when it was 
known that of che 976, of Which his number conſiſted, 
were ingle Vötes. Mr. Tierney had no influence 

t command; ; He Was a ſtranget in the Borough; he was 
{b little 4cquaitited with thoſe who ſupported him, that 
he had not even the advantage of a regular committee, 
He Had no tried friends to canvaſs for him, or to give 
bim their intereſt; nd expence was incurred ; and ſmall 
were the pains taken ta ſolicit votes in his behalf, None 
of the uſual petty electioncering arts were pradtiſed ; 
no falſe profefiioiis ; no concealment of principle, in 
order to Eonciliate' men of different and diſcordant ſenti- 


ments. He made it 'no party queſtion ; be boldly ſtood 


forward the champion of reform; and that no doubt might 
be entertaĩned of his principles, he openly avowed them, 


On his flags was painted, *Peace and Reform againſt War 
4 and Corruption,” Before the commencement of the 


poll, he informed the elefors from the huſtings, that be 


ſolicited their votes upon that principle alone; he deſired 


that no one would vote ſor him who was not friendly to 


# pacliamentgry reform; and, . that he ſhould 


— thee remarks taken no noGes'ef ihe vans Hit 
e Mr. Thornton, he not being implicated in the conteft 
conſider 


od 
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Feonſider every vote tendered for him, as a pledge of the 


ſincerity of the voter in that important cauſe, which he 
confidered as eſſential to the preſent ſafety of the ſtate; 
to the recovery of the liberties of the people z and the fy- 
ture well-being and exiſtence of the empire. 15 
| Southwark had long been conſidered a pocket and 
venal borough of the treaſury, Government has at all 
times, from various palpable cauſes had means more 
ample there, than in almoſt any other place, of conciliat- 
ing friends and fixing adherents. Nor had theſe means 
been neglected by the preſent adminiſtration, To attack 
corruption in its very citadel, and amidſt the holds and 
faſtneſſes of the treaſury, was certainly a bold, to many 
ſeemed a raſh and deſperate attempt, But as the race is 
to the ſwift, ſo the palm of victory is only to the bold. 
Mr. Tierney felt that he riſked nothing ; he might, 
indeed, be defeated, but he could not- be diſgraced. F 
The event, however, exceeded the moſt ſanguine expee-· 
tations of himſelf and of the friends of reform, That 
" the 560 perſons who polled ſingly for him, were de- 
termined parliamentary reformers, could admit of no 
doubt, after the explicit language which he had held 
from the huſtings; and if the other 416, who voted joint - 
Iyt for him and Mr, Thornton, were not ſo determined, 
t it was evident that they, were not hoſtile to the 
cauſe v. This was of itſelf a triumph. More could not 


xeaſonably be expected, in the then ſituation of te 


"Ys » 


* Me. Thin has men prof bmfl ob x lend io» reform 
in parliament, of ſome kind or other. At the cloſe of the laſt day's poll, 


+ he tated himſelf to be friendly to a maderate reform, at a proper time, He 
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country at rg, nd he eel local crcumtnes of 
Southwark... | 

There is ſomething i in virtue, and i in virtuous prin- 
ciples, ſo intrinſically beautiful and enchanting, and ſo 
naturally attractive, that it is impoſflible to reſiſt their 

influence for any length of time, It has been remark- 
ed ſomewhere by Rouſſeau, that the moſt profligate and 
abandoned, will at the recital of a virtuous deed, diſ- 
cover ſenſations of pleaſure ; and that they are unable 
to ſuppreſs or conceal an involuntary emotion of hor- 
ror, at the ſudden mention of a crime in which they 
have no intereſt or participation *, Virtuous actions 
neceſſarily pleaſe the moſt indifferent to virtue. Per- 
| ſeyerance in them begets admiration. . Man is patucally 
inquiſitive. To a teri] admiration, ſucceeds an in- 
veſtigation of the principles by which theſe actions 
are directed. An adoption of the principles ſoon fol- 
lows, and the man is rouſed into an aQive imitation 
of the conduct he began by admiring. Such. is the 
nature of the human heart. Such the natural R 

| of virtue. | 

It is with political as with mer virtue ; the enemies | 
as well as the friends of reform were ſenſible of this 
" indiſputable truth. To ſtop, therefore, this riſing ſpirit 

of political virtue in the Borough, they omitted the 


# The Poet carries this idea further: 
w——— Hum! I have heard 
That guilty creatures, fitting at a play, 
Have, by the yery cunning of the ſcene, 
Been ſtruck ſo to the ſoul, that preſently ' 
They have proclaimed their malefaftions ; 
| For murder, though it have no tongue, will ſpeak 
With mol miraculous organ, 


HantzT. 
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practice of no art, whether of perſuaſion or of threat} * 


no preſent corruption 3 no promiſe of future favor. 


Nor were they backward in calumniating Mr. Tierney 
and his friends, and miſrepreſenting their principles, as 
calculated to deſtroy the bleſſings of liberty and order, 


. and tending to introduce the miſchiefs of anarchy and 
confuſion in their room. But, 


Shall folly and ſophiſtry 1 
Where reaſon oppoſes her weight ? 


As well might the falſe glare of the meteor, which 


milleads us in the night, attempt to vie in brightneſs 


with the riſing ſun, as the ſophiſtry of corruption con- 
tend with the principles of political liberty, and the | 


arguments in favor of reform. 


Such were the feelings of the Friends of reform in 
 Sorthwark, and ſuch the concluſions which they drew 
| from the event of the firſt election. They entertained: 


no doubt, but that wheneyer another election ſhould 


take place, they ſhould find the number of their friends | 
conſiderably increaſed. That they were not miſtaken in 


ſheir W appears from the e 2925 
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The whole will be placed in a mare perſpicu6us 


point of view, by the following comparative Table of the 
ſums total in the foregoing Tables: : 


CT) 


TABLE III. 


eee r. Table of the Sums Total i in the two fore- 
2 going Tables: | 


256-2040... 5 Second 


Total number of votes = 2, 329 


2,401- 72 
Total D- for Thelluſfon - | 1,373 | 1,282 | b 91 

ron p- for Tierney - | 976 |. 1g | hg 
Majority - Sj - FE 05 234” 
: K 13 2 — = 
AE F 2 2 Q ? 
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"ts theſe Tables i it . 44 dez. 72 
perſons more voted at the ſecond than at the firſt elec- 
tion, yet 91 perſons leſs polled for Mr. Thelluſſon ; and; 
that though he ſtill retained a majority, yet that ma- 
Jority was leſſened by 2343 while, on the other band, 
Mr. Tierney's numbers had increaſed by 143. So. that 
in the ſpace of fix months which had intervened, 'the 
principles of parliamentary reform had made ſuch pro- 
greſs in Southwark, as to gain over 143 of the adyo- 
cates of corruption, and enroll them under the banners 


of 


” 8... if 
'of reform. Thus has been TIED) in " Southwark, } in 
the very face and in ſpite of all the efforts of admi- 
niltration, a firm and undaunted phalanx of at leaſt 
1, 119 determined parliamentary reformers. No in- 
conſiderable body in a Borough, where the utmoſt num- 
ber of electors does not exceed 2,400 *, May their 
numbers continue to increaſe. May their bright exam 
ple. be followed in every Borough f in the kingdom. 
Let the principles of reform be not only profeſſed, but 
Every where boldly ated upon, and chere may till be 


a chance of ſalvation to the PRO 8 and not 
till then, ſhall we ſee _ 


— Britannia daunten riſe, 
Cheer'd with triple i 
Monarch good, and nobles wiſe, 
People valiant, firm, and FREE +. 


I cannot conclude this article without remarking, 
that the only candidate and electors, whoſe independant 


conduct at the laſt general election, in not only check- 
ing, but (by rendering unpopular the practice of treat- 
ing t) in ſome meaſure deſtroying, the baneful diſorders 
of conteſted elections; merited and | gained the applauſe 


a rr 


of all ranks and deſcriptions in the country, are Mr. 
Tierney and the electors of Southwark, And let this 


® It appears that at the ſecond election, 2,401 polled, but there were 
neceſſarily ſeveral bad votes on each fides 

+ Sir Williams Jones. 

t Notwithſtanding the great ſcarcity, bordering on famine, which FR 
vailed during the time of the firſt Soutbwoark election, Mr. Thellufſn 
becime u , even among the loweſt and pooreſ ranks of the people, 
merely from the circumſtance of his treating; they confidered it as an in- 
ſult to them. And whenever be or his friends appeared, they were al- 
rays faluted with the words,, No Tbellzſſn ! No dog's meat ! 


unmeant 


75 128 1. 
unmeant tribute of public reſpeR, to the too olze i 
calumniated ſociety of the Friends of the Me * og 
never be forgotten. For as the Southwark election bas 
alone obtained the general approbation, ſo it was the 
only election avowedly conducted on the principles o of 
that ſociety. A tree (we are told) is known by its 
fruit. Such are the fruits. which that bociety bas 23 


one mY its members; and I feel no ſmall degree of 


pride i in having contributed my bumple mite e 
the fucceſs of the two o Southwark elections. 


* The ſociety of the Friends of the People, afſociared * Purpoſe 
of obtaining 8 parliamentary reform, eſtabliſhed. on the 31th of Aprit 
1792 — The foeiery met at the N tayern. F 
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The Prririon was preſented on Tuechy the 29th day of 
November 1796, and was then ordered — be taken into 
9 on Tueſday the 13th of December 
following On Monday the I 260 1 December that 
order was diſcharged, and the conſideration of the Peti- 
__ was [„ till the Friday following; on which 


the Committee was appointed, and conkited of 
owing Members: Ta * * 
The Hon®* Edw. Ja? Elo, 
Chairman & #7 Jure, 

William Joſeph Denniſon, Eg. *| Camelford. | 

John Spalding, Eſq. aq. | Wigtown, &c. 
George Porter, Eſq. - -  - | Stockbridge. 
Jas” Adams, Eſfſ K. | Bramber. 

Sir Watkin Will“ Pypane Bart Denbighſhire. 
Francis Fane, Eſq, . 1 Dorcheſter. 

Wil Cunnin ontine, Eſq; g | Dumb; i 

Lord Charles Henry Somerſet - 5 Fender 

Napier Chriſtie Burton, Eſgq. n 

Lord Evelyn James Stuart 5 Cardiff. 

Sir John Flem. Leiceſter, Bart. Heyteſbury. 

Lord Porche >, —7 77 fCricthde 

Nominee 57 l. — 5 D 

Charles Dundas, Eſq. = ebe. 
Nominee for thi Sithuf Member, | ' nl 

John Anſtruther, _ - | Anfrather, &e. 


PETITIONER, 
ge Tierney. 


George W Sitti 


Member, 
( Thaluſſon, Eſq- k 


RR. had no Counſel. 
; Joe fr the Petitioner, 


Nen. Wallis and 


roward, Norfolk- ſtreet z and 


Mr. Alcock, Southwark. 
Qunſel for the Sitting Member, 


Mr, Dallas, 


Mr. Serjeant — 
M3. Henry Sports Souttwark 
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SECOND. c 
£ or: 


4 THE noxOuGH of SOUTHWARK. | 


* 1 


are PAR ts met on Satur- 
1 day che 19th day of December, 
700 the petition! of George Tierney was 
read; fetting forth, That His Majeſty, 
as appears by a certain writ directed to the 
KHeriff of Surrey, bearing date on or about 
_ the 21ft day of May 1796, did, by the ad- 
vice and affent of His Council, for certain 
arqdudas and urgent affairs concerning the 
ſtate and defence of the kingdom of Great 
Britain, and the Church, order a certain 
partiament to be holden at the city af 
Weltminſter, on the r2th day of July laſt 
| paſt, there to treat and have conference 
ith the prelates, great men, and peers.of 

the eam; and did, by the writ aforeſaid, 
K " OE bearing 


132 SECOND CASE 


-bearing--date-- as aforeſaid, - command and 
ſtrictly en Join, the ſaid ſheriff of the county 
of Surrey, that of every borough in the 
ſame county, two burgeſſes of the moſt 
ſufficient and diſcreet, freely and indifferent- 
ly, according to the ſtatutes in that caſe 
made and provided, he ſhould cauſe to be 
elected, and that the names of thoſe bur- 
| gelſes, ſo to be elected, he ſhould cauſe to 
be inſerted in certain indentures, to be 
thereupon made, between him and thoſe 
who ſhould be preſent at ſuch electign, 
and them, at the day and place aforeſaid, 
he ſhould cauſe to come in ſuch manner, 
that the ſaid burgeſſes for the faid bo- 
roughs. reſpectiyely might! have from chem, 
full and ſufficient power to do and conſent 
to thoſe things, which then and there, by 
the. . LOOM. council , of the kingdom. 
ſhould +happen, to be. ordained upon tha 
aforeſaid affairs, fo. that for want of ſuch 
power, or through an improvident election 
of the, faid burgeſſes, the. aforeſaid affairs, 
might ih no, Ways remain | poſed, and. 


IA 


| 8 * city, of Wellgunſter, was, by 
RY | "ſeveral 


A Arad. | 2 * 
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ſevefal 'writs, prorogued to und until the 
27th day of September laſt paſt, and was 
there then holder; and that the ſaid ſheriff 
of Surrey did, in obedience to the aforeſaid 
writ, direct his precept to the bailiff of 
the Borougli of Sburbwark, in the ſaid 
| county, who, in Obedience to the Tame, 
did proceed to the election of two bur- 
geſſes to ſerve in parliament for the ſaid 
Borough: That at the ſaid election, Henry 
Thornton and Gorge Woutford: Tbellulſon, 
Eſquires, and the Petitioner, were candi- 
dates; and that the ſaid Henry Thornton 
and George Moodford Thellyfſon' were, hy a 
certain indentute, declared to have been 
freely and indifferently” choſen, according 
to the tenor and effect of the aforeſaid 
precept; and that the Petitioner did im- 
medliately, upon the aſſemblingof the parlia- 
ment ſo commanded to be holden as afore- 
ſaid, preſent a certait perition to the Houſe, 
queſtioning and complaining ef the return 
of hir the fail George Wordford Theltuffort, = 
and alledging him to Rave offended againſt 
the ſtanding order againſt bribery; made 

SA 3 , dh the yet 
8 1678, 


ing the alle 
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to be elected and that the Petitioner and 
the: ſaid George Woodford. Thellyſen; were 
again candidatas at ſuch renewed. gleRion, 
and that the ſaid George H wgferd Ibelluſſon 
vas, by a certain indenture, geclared. tp 
have been freely and. indifferently choſen, 
accprding to the tenor and effect of the 
_ aforeſaid writs; and that the Petitioner it 
adviſad, that the aid George Hodford Tbl. 
alte 94s N abe a 
tion, and dat acting: An — duly 
given. to the returning officer, and the 
_ electars preſent at the proclamation, of ſuch 
incapacity in him-the ſaid. George Woodford - = 

Thellon, the Petitioner, he ſtanding nent 
upon the poll, ought to haye been return 

cd; and the Petitioner affirms, that the 
Hic George | Woodford Tbelluſſim was not 
freely and indifferently choſen, according 
0 law, and the tenor and effect of the 
writs hereinbefore recited ; and that it ap- 
pears: by a repott made to the Houſe, re · 
N ſpocting the pretended election of the ſaid | 


George Woodford: Thellufſon;' that the ſaid 
ks: Woodford. Tbellulſon did act in vio» 
K 4 lation 
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ation 6fitlie ſtatute of the ſeventh of M in 
am the\thirdy chapter the ſwurth: where. 
by ihe! was theapacitatedito ferve-in parlis- 
ment upon'Mich electien) The Petitioner 
tiumbly ſubmits to the Hwuſey and is ready 
& ſhew, that by the utrut conſtructiom of 
the ſaid- act of king Milan, reſolved>ts 
have been ſb violated; arid 2 the la and 
vſage of parliament," tlie aid Gorge Woods 
ford Thellafinitould hot) legilly and conti. 
tutionabhy, take advantage of «vacancy in 
the repreſentation;occaſiohed*by offences of 
lie nature of ithoſe dethited td have been 
- committed, ſuch offences having been des 
elared to have been conirfiitted' by himſelf; 
and that Ahead George brd Thelhaſfon 
did endeavdur to obtam the ſeat he now OC 
cupies in the: Houſe, by 2'breath of the rea 
ſolution of ih Houſo againſt bribery, made 
2 ſtanding orden in the year 1678; and by 
a violatibn of an act puſſad in: the ſeventh 
year of the veign of king Willium the Third, 
chapterdpurth; and is therefore to be deem 
dd and tdkemino membery and bught noh 
according to che provfnñonb of the ſald uc. 

| nn N K in the parlial 

$101 1 ment 1 
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ment and tat, dt the ſald Iaſt election for 


che Borough of Southwark, A Hrge body of 
meß, Cohſiſting chiefly of petſos known! 
the. Geſeription of prize-fighters, did 654 
ſtrüct the pol, and- chd, by their butrigeoud | 
oUtt, ineimidate quiet and 'Well-Uifpoſed 


perſons from attempting to vote; and that | 


by | 


N 


4 


the ſaid body of iden, were'paid by perſons 


in the inteteſt of the ſaid George Woodford 


Thelleſſon, and did war the coe kades of the 


| ſaid George Woodford Tbelluſſon, and 
and All treat ſuch electors as appeared anxi! 
ous to vote for the Petitioner; in manner 


deere to che public peace, and ſubver. 


five «6fthe' ftreedbm of election; and chat 


and attack F 


Nn Jones; eſquite; the marſhal of this mg 


King's Bench 3 am active parttzan 


of the laid Gorge' Woodford Thellifſon, and, 


as ſuch, did bring to the pölli in dee 


the faid George Woidford — vs 


number of perſons who were obe A1. 


debt Within tue ſaid priſon; or che rules 


thereof, the votes of which ſaid perſons the 


ſaid William” Jones did provure” to be put 


a the poll for the ſaid George Woodfortl 


Tbellaſn, | 


138 SECOND. CASE 


> Thellufon, although ſuch perſons by law 
that the returning officer, a the laſt elecr | 

tion for the Borough of Southwark, did 

{but the Petitioner does not mean to attri- 
phute it to any corrupt or improper deſign) 
admit many perſons not duly qualified, to 
vote for the ſaid George Wordford Thelluſſon, 
and reject many good votes tendered ſot the 
ere and that groſs and ſcandalous 


bribery was practiſed at the laſt election for 

I the fajd Borough of | Soutbwerkt, whereby 

votes were procured in favour of the faid 

tors, in the intereſt of the Petitioner, in+ 

| * theſe and other illegal means, the ſaid 

© George Woodford Tbelluſſon did procure a 

colorable majority upon the poll; but that 

the majority of legal votes was in favour of 

the Petitioner, who ought to have been re · 

turned to ſerve in parliament, for the ſaid 
Borough; and therefore praying. that an 

early day may be appointed to take the pre- 
miſes into r h that he may 5 

LY be 
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be granted ſuch other relief n 10 the * 
nen n FP 


eee ee eee OE 
eleftioo +. uns then mad, ub um allo the 
ſtanding order mee 
nine 

| The Ptitonr then opeacd i cas den. 
ä 

be Ste: fend Se 
in perſon, before a Committee of the Houſe 
of Commons, in defence of the rights and 
privileges of the inhabitants of Southwark. 
Although, from paſt experience, I have no 
adminiſtered, yet I feel my fituation to be 
ſo peculiar as to require both apology and 
explanation. I ſfull offer to you the fame 
as to the former Committee. If the rea- 
ſons which preſſed upon me two months 
ago were deemed ſufficient by them, ſuraly 
you will conſider them as an ample apology 

at preſent, when they preſs upon me with 


mace than double force. man * 


$394" 
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4he laſt election of the fame honorable 
and independent ſupport, has increaſed my 
debt of gtatitude to the inhabitants of South- 

drs, and laid me under additional obliga- 
tions to ſtand forward in defence of their 
rights on the other handy the coſts of the 
trial of my laſt petition, impoſe on me a no 

Jeſs: ſacred duty to my farnily, to avoid as 
much as poſſible every expenoe which is 

not abſolutely neceſſar. on a 5b, 

Before I proceed to open the ſubject 

matter of my caſe, it; may be neceſſary to 
recapitulate) a few ef its leading circum; | 
ſtances. | Previouſly to the laſtgenerat elec- 
tion; I was inyited to become their candi» 
dite} by ſeveral reſpectable electors of the 

Borough. I anſwered, that: L had reſolved 
never-to be at any expence in. parlianiens 

tary purſuĩts. They approved my reſolu- 

tion; they ſaid that they invited ime becauſe 
they underſtood my principles to coincide 
ch their own; and that they would give 

me an independent ſupport, without any 

( txpence-vghatever to myſelf. Upon theſe 

terms we cloſed and 1 accepted t their invita- 

ahn. . Alderman Le "Meſurier i imme= 
diately 
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diately retired; fearful of the expence and 
confuſion of a conteſt. Mr. Thornton and 
myſelf weren then the only candidates. 
Though ſupported: by two oppoſite intereſts 
we, were not competitors; wherecthere are 
two. ſeats only and but two candidates, there 
can be no competition. Inſtead of attempts 
ing a trial of ſtrength; each party ſeemei 
inclined to preſerve the peace and tranquil- 
lity of the Borough, and to avoid, if poſſible, 
the extravagance and debauchery of a con- 
teſted election. Each party procceded upon 
motives of ;&conoMmy!; but, unfortunately, | 
there exiſts in South ar another ſet c t ß 
men, not quite ſo fond dof peace. and tran- 
Julllity; they were alarmeũ at Mr. Le. 
: Meſurier' s retreat z they feared their ſep- 
tennial haryeſt was gone for this ſeaſon 

andl that they ſhould not be able to fill 
their, granaries for ſeven years to come. 
Luckily for them, at the laſt general elec- 
tion, a mania, ſuch as was never hardly 
known before, had-ſeized the merchants of 
me city, eee, e the toils of the count - 
ing- houſe ſor the duties of legiſlation- 
Profiting., of this. e ann turned 


Doi their 
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their eyes to Mr. Tbelluſſon, and invited hun 
to become a candidate for Southwark, He 
 immiediately accepted their invitation; and, 
unſtaggered by any conſideration of ex- 
pence, in violation of all law, and in defi- 
ance of all decency, by the means of a pro- 
digality and profuſion, unexampled even in 
the annals of parliamentary ren pe he 
contrived to carry his election. 

At the cloſe of the eledtion; 1 felt chat 
even if F had a majority of legal votes, I 
had neither ſtrength of body nor length 
of purſe ſufficient to go through the drudg= 
ery and expence of a ſcrutiny; but ſtill 
I felt myſelf bound to do ſomething, not 
only in gratitude to the inhabitants of 
Som bar, but alſo from a love to the con- 
ſtitution, which had been ſo groſely violat- 
which I labored ; F was acquainted witk 

was aware of the difficulties Which I had to 
encounter; but I was not deterred. F pre- 

ſented a petition on the ftatute of the 1 

of king William the Third; the hᷣeſt feeurity* 
por the freedom of election. Before & Com 
1343 7 | mittee 
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mittee like yourſelves, I proved. -the facts 
alledged in my petition, and J of courſe ſuc- | 
ceeded. | That Committee never will be 
mentioned by me, but in the higheſt terms 
| of gratitude and reſpect: but they can be 
little benefited by my applauſe ; their fame 
depends not on my. praiſe ; they have a 
much higher title, and a more ſubſtantial 
reward; men. of all parties and of all de- 
ſcriptions throughout the kingdom bleſs 
Far their deciſion, nor can they have 
devoid alike of character and principle, en- 
tirely depend! for their conſequence upon | 
their means of purchaſing) it. — 
mittee it may be truly ſaid. Recorded: 
* honors ſhall gather round their monu- 
ment and thicken over them. It is a ſolid 
*«. fabric, and will nere the . ane 7 
« adogn it“... a * 
They were not content with deck 23 
jeg Mr. ThelJafon's election void. Feel- 
ing how important it was to the general in- | 
tereſt. of the country; and to. tha pteſerva- 


- ® Junius, Letter 54. _ 
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tion of the morals of the people, they went: 


further, and marked their opinion of his 
conduct by a ſpecial reſolution, which they 
reported to the Houſe, they reſolved, *'That 


it appears to this Committee, that at the 
„ laſt election for the Borough: of Seutb- 
t, George Woodford T hellufſon, eſquire, 


did act in violation of the! ſtatute of the 


« yth of William e. 4. whereby he ib in- 
A capacitated to _ in parliament upon 
ic ſuch electiom x. / ener a3? 


„Thus he was by besen 


ed a violator of the law. 1 hoped that he 


would have been ſenſible of his ſituation; 

again to preſent himſelf tothe ( chbiee of the 
inhabitants of Sour, and that he 
' would have felt, that à reootded violator of 
che laty was not qualified or fit to be a 
maker of law. But, unfortunately, this de- 


ciſiom made no impreſſion on his mind. 
The very night on which the Committee: 
oame toit, he publiſned an advertiſement, 
W_— AERIE A 
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defiance of their determination, he impu- 
dently.reſts his claim to the ſupport of the 
electors of Southwark on his attachment to 
the conſtitution and our ſaered laws, A ſe- 
cond election ſoon after took place, and Mr. 
Thelluſſon was again returned. . Againſt that 
return I have petitioned :. on the merits of 


that Peony are now — to 


determine. 

By the rules of * Houſe, the 1 time for 
petitioning is limited to fourteen days after 
the return; and, if the Petitioner has rea- 
ſonable grounds to ſuppoſe, that he may be 
able to eſtabliſh a material fact againſt the 
Sitting Member, it is neceſſary for him to 
charge it in his petition, by way of laying i in 
a claim to prove it before the Committee, in 


caſe the fact turns out as was at firſt re- 


Ported. 


Such is the conſtant practice; for that 


reafon, my petition. contains a variety of 
allegations ; but I ſhall not trouble you 
with evidence in ſupport of them all. I 
ſhall offer no evidence to prove (whatever 
I may think upon that head) that I had a 
majority of legal votes. The priſoners for 
debt, who live within the rules, but without 

| L the 


fin Se. 


146 8 ECON D CASE 

the walls of the King's Bench priſon, are, 
I ' underſtand, about ſeventy in number. 
Though they have no right to vote *, they 
all polled for Mr. Tbelluſon. But were 
they all firuck off the poll, ſtill Mr. Tel 


Lens majority would not be ſufficiently 


reduced, nor could J fufficiently reduce it 


without che fatigue of à ſcrutiny, to which 


my bodily ſtrength is inadequate; I there- 
fore abaridon this allegation ; I abandon ; 
alſo the charge of ſpecific bribery. I cer- 
tainly have many proofs of 'bribery at the 
Laſt election, yet, whatever my ſuſpicions: 


may be, as J cannot bring it home directly 


— 


to Mr. Thelluſſon, to enter upon an iniveſti- 
gation of that charge would be waſting 
your time in an uſeleſs enquiry ; I ene 
think it my duty to abandon it. oh 

But there is another allegation in ſoil 
meaſure connected with the laſt but one, 
and which involves a conſtitutional queſtion 
as well as the honor of the Houſe. You will 
determine, whether, in defiance of the ſtand- 


ing reſolutions of the Houſe of Commons, 


* gee note (C) at the end of the volume, . 
5 
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the marſhal of the chief juſtice of the court 
of King's Bench, and keeper-of the priſon 
of that court, ſhall be allowed to take an 
active part as an election agent; to uſe his 
powers of office in ſupport of the candidate, 
-whoſe cauſe he chooſes to eſpoule ; and to 
boaſtpublicly, with impunity, of the number 
of bad votes which he Has polled in His 
ſupport. I feel it to be à duty which 1 
owe to the public, to tender evidence on 
this charge, and to ſfiew that 1 neither 
haſtily eee the petition, 
nor was actuated by ſpleen or reſentinent 
againſt him. Tam ready to prove the whole 
of what I have alledged on this head, and 
«have no heſitation in aſſerting, that his 
conduct was, throughout, a groſs and ſcan- 
dalous ee of ma m 1 ele- 
tion. , 
Two more Aeta rem ; / firl, " 
datos: to tlie poll. This is a moſt 
grave and ſerious charge, which I would not 
have lightly made, and which 1 therefore 
ſhall not abandon. I feel myſelf called 
upon to ſhew the ſhameful means by 
Which: Mr. Thellufſon obtained his majority. 
| L 2 I (hall 
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I ſhall ſhew that a moſt deliberate Gad 
racy was formed to deſtroy the freedom 


of election; that for this purpoſe, notori- 


ous bruizers, and prize-fighters by profeſ- 
ſion, were hired, and engaged at a fixed 
daily ſtipend. They were regularly mar- 
ſhalled, and were inſtructed to prevent by 
violence, and even by the means of blood- 
| ſhed, if requiſite, the voters in my intereſt 


from getting up to poll. A public-bouſe 
was allotted for, their entertainment and re- 


|  ception.. Thete was indeed another ſet of 


men alſo in that houſe. The magiſtrates of 
Saut havarł, all of whom were in the intereſt 


of Mr. Thelluſſon, fearful (I ſuppoſe) leſt 


any breach of the peace ſhould take place, 
thought proper, without the knowledge 
or conſent of the returning officer; to ſwear 
in an extra number of extraordinary conſta- 


- 'bles. Theſe alſo were entertained in the 


 - Game; houſe as the prize-fighters, Strange 


as it may appear, it is no leſs true than 
ſtrange, and I ſhall prove the fact, that at 
the bits Horſe in Unionↄſireet, a room to 
the left was ſet apart ſor the boxers hired | 
0 break the Nees, in another room to the 


right, 
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right, were the! conflalies- en to you! 
ſerve it. 
The 0 material dannn remains; W 
whether a perſon with a conviction of bri- 
bery and treating ſtaring him in the face, 
and before the record of it is dry, ſhall be 
allowed to return as a candidate to the ſeene 
of his offences, and there reap the beneſit 
of his former corruption. - Many perſons, I 
admit, have made ſimilar attempts; but in 
ſuch a ſituation, to ground one's claim to 
ſupport on an attachment to the king, the 
conſtitution, and our ſacred laws, is a re- 
finement in electioneering profligacy, and a 
contempt for the feelings of mankind, his 
therto unknown in practice, and reſerved for 
the corruption of the preſent day. I for 
one doubt much the ſincerity of Mr. Thel- 
tuſſon's attachment, either to the king, to 
the conſtitytion, er the laws, except in 
as much as he can render them ſubſer- 
vient to his intereſts and ambition. For 
my part, I reſpect the king, I love the 
conſtitution, and obey the laws; but my 
attachment to them is far different from 
that of Mr, Thelluſſon. I have ſhewn my 
'0} L3- love 


/ | 
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love for the conſtitution, by defending it 
againſt attacks upon the freedom of elec- 
tion; my veneration for the laws, by pur- 
ſuing him to conviction, who dared to vio- 
late them openly. Of my reſpect for the 
king I ſhalt make no vain parade; it will 
beſt appear when occaſion ſhall require it; 
but to ingratiate myſelf with the crown, I 
never will conſent to ſurrender an atom ow I 
the conſtitution, Lis | 
The conduct of Mr. 7 — Lede 
indeed to - be a maſter- ſtroke of boldneſs 
and policy; he knew that, in point of law, a 
violation of the ſtatute of king William 
worked an incapacity, and that conſe- 
quently he was incapable to fit in par- 
liament. But he is not a man te be de- 
terred by trifles; having oner vwlated the 
law, he was determined to put in iſſue the 
whole conſtitution; he therefore got re- 
turned, in hopes of finding a Committee 


- weak or profligate enough to be perſuaded 


to ſuſpend the operation of that wholeſome 


atute, and thereby break down all the guards 


and fences of the conſtitution. You, how- 


„ are no ſuch enn it is for yo 


* 4 | -t9 
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to determine what is the law and conſtitu- 
tion of the land ; you-are an Engliſh'j Jury to 
decide this queſtion; amongſt you. is an 
Engliſh judge, accuſtomed to expound the 
laws *, I bave no anxiety as to your de- 
ciſion: in ſuch hands the conſtitution is 
ſafe, and will long ſurvive the attacks F 
ſuch men as Mr. Thelluffon, 

- I ſhall divide my ſubject into tyra parts; 
firſt, I ſhall aſk for your decifion on Mr. 


Thelluſſan's eligibility. You have in court N 


the record of his conviction. There needs 
no further evidence to avoid this election. 
The ſubject of a ſpecial report of this na- 


ture, I conceive, by the law of the land as 


well as by the law of parliament, to be 
perfectly incligible, and if elected, incapa» 
ble to ſit in parliament by ſuch. election, 
This appears both from the ſtatyte of king 
William and the ſtanding order of the 
Hauſe. Can ſuch a perſon be one of the 
moſt it and iſerret? Can ho be fail 10 be 
. and indifferently chaſen? 

Having proved his — I mat 


Gen, that Pt evious io. the commeneement | 
Me Anftrutker, Chief Juſtice of Angle &e. 1 
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of the poll 1 gave to the electors ſufficient 
notice; and then by the law of parli2ment 
I muſt be declared the Sitting Member. If, 
however, I ſhall be fo unfortunate as not 
to convince you of his incligibility (which 
however I cannot ſuppoſe)-it will then be 
neceſſary for me to proceed to the proof of 
the next charge, viz. the wicked conſpi- 
racy, I haye already mentioned, to ob- 
ſtruct the pol and violate the freedom of 
election. If I ſucceed in proving this, h 
then likewiſe you walt e the election 
void. 

My object, therefore, is two-fold ; firſt to 
ſhew that I ought to be the Sitting Mem- 
ber, on account of the ineligibility of my 
opponent ; and 2dly, if I fail in this, to 
bring evidence to avoid his election. I 
wiſh, in he frſt inſtance, for your decifion 
on the queſtion of ineligibility, becauſe it 
will fave much time. If you thall be of 
opinion, that he is ineligible, there will be 
an end ef the caufe, There are many pre- 
cedents for this mode of proceeding : in the 
cafe of Honiten, in 1782, it appeared, that 
gt the general clectien © in 1780, Mr. M*Leod 


had 
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had been returned, but that on a petition 
being preſented ' againſt him, the Com- 
mittee determined, that he was not duly 
elected. A hew election being ordered to 
ſupply the vacancy, Mr. Wilkinſon op- 
poſed him, and was returned. Mr. M. Lead 
petitioned. On the trial of that petition, 
the counſel for the Sitting Member objected 
to Mr. M*Leod's going into any evidence of 
his caſe, contending that his former re- 
turn had been avoided for bribery, and that 
he was therefore ineligible to ſupply the 
vacancy; on the other hand, the counſel 
for the Petitioner argued, that the Sitting 
Member had no right fo to interrupt the 
due courſe of proceeding, and that the 
Committee were bound in juſtice and duty 
to hear the whole of their caſe, before the 
other party could be admitted to ſtate his 
defence; but the Committee allowed the 
Sitting Member to produce evidence of the 
ineligibility of Mr. M. Lead; and the fact 
having been eſtabliſned to their ſatisfaction, 
they reſolved, that Mr. * was not 
* eligible to fill the vacancy ;” and without 
FH IT PER proof of the 

allega- 
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allegations of his petition, determined, © that 
© the Sitting Member was duly elected *.“ 

To proceed therefore on this head. The 
offence of which I complain is no leſs than 
bribery. It is declared to be ſo by the reſolu- 
tion of the Houſe, and ſuch alſo is the form 
and conſtruction as well as the intent and ſpirit 
of the treating act. It has been thus conſi- 
dered by every writer on the ſubject, and has 
been ſtigmatized as ſuch by the current of 
law authorities, and by ſeveral reſolutions 
of the Houſe. Bribery is a crime fo hei- 
nous 1n its nature, and fo deſtructive of the 
purity and freedom of election, that the 
Houle has at all times particularly ſet its 
face againſt it. Towards the end of the 
reign of Charles the Second, owing to the 
great influx of wealth into the country, it 
grew to an enormous ſize, and aſſumed va- 
rious ſhapes and diſguiſes. Bribery, in the 
ſhape of treating, had riſen to an alarming 
height. The extent to which it had arrived, 


and the danger apprehended from it, may 


be gathered from a perufal of the motos of | 


We. © Luders, 162, See alſo note (D) at the end of 
the volume. ; e eite 
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Whiteloche.. Whatever might have been 
| his political opinions, he cannot, in this 
book at leaſt, be ſuſpected of any violent 
leaning towards popular right, as oppoſed 
to the-claims of prerogative. Although his 
work was written during the reign of Charles 


the Iſt. it was not publiſhed till after the 


reſtoration, and was dedicated to Charles the 
IId. as an atonement for his former conduct, 
in having ſided with Cromwell. In the de- 
dication, he with gratitude acknowledges the 
king's mercy © in not taking from him his 
« fortune, liberty, and life,” and ſtates, that 
in return he publiſhes this work © in vindi- 
cation of his majeſty's government from 
« the calumnies and ſcandalous invectives 
* caſt upon it by ignorance and malice *.“ 
Speaking of the tenderneſs of the law of 
parliament, with regard to the freedom and 
Indifferency of elections, he fays, © as it per- 
et mits no exemptions or reſtraints againſt 
e the freedom of it, ſo it forbids ſolicitations, 
* bribings, or gratifying of ſheriffs, head 
* officers, or others, by any perſons, or 
giving money or rewards (it were well if 
See his Dedication, 
e it 
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* it extended to drin and entertainments) to 
4 freeholders or inhabitants, to obtain their 
« ſuffrages, or to procure one to be elected; 
«and in ſuch caſes, proof being made 


4 thereof in the Committee of Privileges, 


« and by them reported to the Houſe of 
% Commons, a member obtaining his elec- 
tion by ſuch undue and unworthy means 
will be thrown out with diſgrace, and 
et the election adjudged void *. l 
In another part of the fine work, after 
ſtating, that perſons attainted of'treaſan orfe» 
lony, or outlawed, are not capable tobe men 
bers of parliament, he adds, in like man- 
ner ſuch as are guilty of bribery and cor- 
ce ruption, or other beinous crimes, are not fit 
© to be choſen to ſerve in parliament; but 
«if they be members of parliament, they 
* will be, upon complaint and proof againſt 
them, removed again, and expelled, by | 
judgment of parliament, from that high 
* truſt, as. unfit for AIG Such was * 


JP Whitelocke” s notes upon the king 8 Wi an 
the words « freely 100 indifferently, 1 Vol. Jed c. * 
p. 387. | 
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law as to bribery in the reign of Charles 
the Iſt. An election obtained by bribery 
was void, and the party bribing rendered 
incapable to fit in parliament; and accord 
ing to Mhitelocke, it was even then the wiſh 
of all good men, that the ſame puniſhment 
might be extended to giving drink and en- 
tertainments. 5 
It remains to be ſeen ht "Ts been 
done in ſubſequent times. In the year 
1669, a bill was brought into the Houſe 
of Commons, to prevent abuſes and ex 
* travagances in electing members to ſerve 
*in parliament, and for regulating elec- 
« tions *. It failed, like many other good 
bills, in that reign; but it was not laid 
aſide without having been read a ſecond 
time, and committed, after a long debate 
touching the making void of all future 
elections which ſhould appear to be pro- 
oured by money, or by entertainments of 
meat and drink . I cite this to ſhew, 
that many perſons then were deſirous-of 
ee what the revolution at length 


*9 * 100. Ib. 103. 
enabled 
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enabled them to carry into effect. Then 
comes the caſe of Beualey in 1676. © Sir 
 « Thomas Meres reports, from the Commit- 
<« tee of Privileges and Elections, the ſtate 
c f the caſe, and evidence therein con- 
<< cerning the election for the borough of 
< Bewdley, in the county of Worcefter.; and 
c that the chief matter on which the Com- 
'© mittee did ground their opinion was the 
«bribery of Mr. Foley to procure the 
voices of electors; on which they paſſed 
two reſolutions, which were adopted by 
the Houle ; ; the one, declaring that Mr. 
Foley was not duly weber and _ a 
eating Mr. Herbert *. | 
In the next year, a che treating re- 
ſolution paſſed , and in the year following it 
was made a ſtanding order of the Houſe . 
By that reſolution, if any perſon to be 
* elected into a place, for to ſit and ſerve 
in the Houſe of Commons for any 
county, &c. ſhall, after the zeffe of the 
«writ, by himſelf, or by any other on his 
behalf, or at his charge, at any time be- 


* 9 Journ. 397. 1 lb. 41h 1 Ib. 482. 
3 | « fore 
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* fore the day of his election, give any per- 
«fon or perſons having voice in any ſuch 
« elections any meat or drink, &c. or ſhall 
« before ſuch election be made and declared, 
make any other preſent; gift, or reward, 
or any promiſe, obligation, or engagement 
to do the fame; either to any ſuch perſon or 
« perſons in particular, or to any ſuch eoun- 
« ty, city, town, port, or borough in gene- 
4 ral, or to or for the uſe and benefit of 
them or any of them, every ſuch enter- 
e tainment; ꝓreſent, gift, reward; promiſe, 
s obligation, or- engagement, is by this 
<. Houſe declared: to be bribery, and ſuch 
i entertainment, &. being:duly proved, is 
and all be a ſufficient ground, cauſe, 
« and matter to- make every ſuch election 
void as te the perſon 1o'offending, and 
to render the perſon ſo elected incapable 
* to fit in pat liament by ſuch election *. 
In this reſolution, the puniſhment of treat- 
ing is deſcribed in nearly the ſame words as 
that of bribery by Whitelocke, It ſhews 
that, in the opinion of the Houſe, bribery | 
and treating were the ſame offence, and 


® See this reſolution at length in the firſt petition, 
Ante, p. 3. 
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having once declared them to be ſo,.evety 
diſability annexed, to the one, immediately 
attached upon the other. But ſuch 'was 


the great anxiety of the Houſe to- preſerve 


the purity of election inviolate that not 
content with having declared treating to be 
bribery, they added a particular inſtruction to 
the Committee of Privileges and Elections, 
and hereof the Committee of Elections 
and Privileges is appointed to take eſpe- 
* cial notice and care, and to act and deter- 
© mine matters coming before them ac- 
.« cordingly.” Thus they gave it as an 
order to all future Committees, to-receive 
evidence of treating, and when proved to their 
ſatisfaction, to conſider it in the ſame light 
as bribery. The Houſe at any time might 
have ſo conſidered it, but-the Committee of 
Privileges was not competent to receive the 
evidence without ſuch reſolution. _ 
In 1680, two years after the paſſing of 
| this reſolution, a bill to prevent the offences 
of bribery and debauchery in the election 


of members to ſerve. in the Commons 


* Houſe of Parliament was brought i in and 
read 
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read a ſecond time . This bill alſo failed. 


In 1681, the following entry appears on the 
Journals of the Houſe: It being repre- 


&« ſented to this Houſe, that ſeveral counties, 


cities, and boroughs, have freely, without 
* charge, elected many of the members 
* in this preſent parliament, according to 
ce the ancient conſtitution of elections of 
** members to ſerve in parliament; where- 
fore this Houſe doth give their thanks to 
e ſuch counties, cities, and boroughs for 


« the ſaid elections +.” Nothing can more 


ſtrongly mark the feelings of the Houſe, 
Therewas nothing immediately before them 
to call for this reſolution; but they felt ſo 
ſtrongly the miſchief of the debauchery of 
elections; as to go out of their. way, in order 


to thank thoſe places which; ſteering: clear 


of corruption, had returned.their members 


freely and without charge, according to the 


ancient conſtitution of elections. Such was 
the honorable and virtuous conduct of the 
Houſe of Commons, even during the diſſi- 


pated reign of Charles the. Second, I hope 


9 Journ, 659. dro? +9 Journ 708. 
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I ſhall never fee recorded on the Journals 
of the Houſe, an inſult to the memory of 
thoſe who paſſed that reſolution, nor wit- 
neſs the indignity of a parliament of George 
the Third ſupporting or conniving at prac- 
tices, which a parliament of Charles the Se- 
cond deemed a violation of the law, and 
contrary to the: ancient conſtitution of eleo- 
tions. 

So much * che reign. of Charles the 
Second. Little of any conſequence occurred 
in the ſhort reign of his unfortunate ſuc- 
ceſſor; I haſten, therefore, to the glorious 
period of the revolution. The very year 
after that propitious æra, a bill was brought 
in to the Houſe of Commons, to prevent 
« abuſes, occaſioned by exceſſive expences 
e at elections of members to ſerve in parlia- 
ment *. This bill was proceeded in no 
further than the ſecond reading ; but in the 
very ſame year the caſe of Stockbridge was 
determined. This was a complaint of bri- 
bery againſt Mr. Montague, and upon the 
report of. the Committee of Privileges and 


10 Journ. 272. 
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BleRions, the Houſe not only agreed with 
the reſolution of the Committee, that Mr. 
Montague was not duly elected, but further 
reſolved, © that William Montague, eſquire, 
be diſabled from being elected a burgeſs 
* to ſerve in this preſent parliament for the 
* borough of Stockbridge ;” and ordered 
the bailiff and ſeveral electors into the cuſ- 
tody of the ſerjeant at arms, for giving and 
taking bribes ; it was even propoſed to 
disfranchiſe the borough. "for ever from 
ſending burgeſſes to parliament, and in- 
ſtead thereof, that two more knights for 
the ſhire ſhould. be choſen - for the county 
of Southampton . This clearly marks the 
determination of .the Houſe to. check; the 
growing evil; and that effectually to do ſo, 
they felt that ſomething more was neceſſary, 
than merely to render the election void. 
Thus, immediately after the revolution, 
when the Houſe was a little purified, it 
was conſidered as eſtabliſhed law, that where 
bribery. or treating were. notorious (and 
they are ſo in the caſe of a ſpecial report) 


10 Journ. 286, 
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the guilty perſon could not fit in that paflia- 
ment, againſt whoſe privileges he had ſo 
groſsly offended. The caſe of Stockbridge. 
was a caſe of bribery alone. That of Mit- 
chell, in 1690, the year following, was a 
caſe of bribery and treating; evidence was 
given of both, but it was proved, that all 
the money given to the electors was given 
them expreſsly for meat, drink, and tobacco; 
yet without making any diſtinction between 
the two offences, the Committee came to a 
general reſolution, that Anthony Rowe, eſq. 
and his agents, are guilty of bribery in his 
endeavouring to be elected a burgeſs to 
ſerve in this preſent parliament for the bo- 
rough of Mitebell. The Houſe agreed 
with the Committee in their reſolution ; and 
although the numbers on the poll were 
31 for Mr. Rowe, and there were only 
20 for Mr. Courtney, they avoided the 
election of Mr. Rowe, and ſeated Mr. 
Courtney *, So alſo in the caſe of Chip- 
penham, in 1691, the election af Sir Baιν 
Eirebraſs was avoided for bribery, and Mr. 


10 Journ. 469. 
| Talmarſh 


OF SOUTHWARK, 165 
Talmarſh.was declared to be duly elected, 
although he had the minority of votes #, __ 
About this time it was uſual, when an 
election had been obtained by corrupt prac- 
tices, not only to deprive the guilty candi- 
date of his ſeat, but alſo to puniſſi the elec+ 
tors, by allowing no writ to iſſue for a new 
election, until they had repented of their 
crimes, and the corrupt influence created 
bad ſo. far died away as wn of a fair 
and im partial election. 

I now eee the ** of * 
William the Third, c. 4. Which paſſed in 
the year 1696. At that time, when-the 

principles of the conſtitution were perfectly 
de nd and the ſpirit of the revolution 
warmed every boſom, and animated each 
heart with the love of liberty, what Vite 
hcke ſighed for i in the reign of Charles the 
Firſt; what all good men in parliament 
contended for under Charles the Second? 
what ſince the revolution had been adopted 
in the caſes I haue quoted, Was, by this 
unn nde zutola law, eee as 
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a material bulwark of the conſtitution. The 
title and preamble of the act firſt require con- 
ſideration; the title is, *an act for preventing 
charge andexpence in elections of members 
et to ſerve in parliament ;” it does not confine. 
its proviſions either to bribery or to any 
other particular ſpecies of expence,. but 
extends them ſo as to include every expence 
and charge whatſoever, which can be incur- 
red in an election. The preamble recites, 
« Whereas grievous complaints are made, 
« and manifeſtly appear to be true, in the 
« kingdom, of undue elections of members 
© to parliament, by exceſſive and exorbi- 
* tant expences, contrary to the laws, and 
«© in violation of the freedom due to. the 
«election of repreſentatives for the Com- 
« mons of England in parliament, to the 
« oreat ſcandal of the kingdom, diſhonora- 
te ble, and may be deſtructive: to the conſti - 
© tution of parliaments *,” The ſtatute, 
therefore, was declaratory: of the common 
law. It did not for the firſt time make ex- 
pences at elections illegal; before that time 
they were undue and contrary to the lau. The 
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object of the act was only to declare what 
was the law, and to enforce its execution 
more effectually in future. The reſolution of 
1677 had previouſly declared treating to be 
bribery. This ſtatute likewiſe in its prohibi- 
tory clauſe couples together the giving of 
money and entertainments; it alike prohi- 
bits and ſubjects both to the ſame penalties. 
Buch is the nature of this ſtatute, obtained 
by the glowing ſpirit of the revolution. 
Mr. Thelluſſon claims his ſeat on the true 
conſtruction of this act. Few would ima- 
gine it could be at any time contended, I 
am ſure no Committee ever will determine, 
that a convicted offender, within the meaning, 
the letter, and the ſpirit of ſo ſalutary a law, 
ſhall be completely white-waſhed by any 
conſtruction of the act, however ingenious. 
But the conſtruction of the act will 
avail him little; it has already received a 
parliamentary conſtruction, and from the 
very parliament that paſſed it. In the caſe 
of Aldborough, in 1796, ſoon after the 
paſſing of the act, and in the ſame year, a 
petition of Arthur Kaye, eſquire, was pre- 
ſented to the Houſe, ſetting forth, that 
VV 


\ 
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Henry Fairfax, in contempt of an act of 
laſt ſeſſion of parliament, publicly ſpent 
money ity treating the electors for their 
votes, and thereby procured himſelf to be 
returned. The Houle reſolved, nemime conv 
tradicente, that Henry Fairfax, eſq. hav- 
* ing, contrary to the late act of parliament, 
* expended money in order to his election 
to ſerve in the preſent parliament for 
ve the borough of A/tborough, in the coun+ 
te ty of York, ſince the vacancy thereof by 
the death of Sir Michael Wentwork, is 
0 difabled and incapacitated pon ſuch election 
« to ſerve as a burgeſs for the ſaid bo- 
« rough,” And then it was reſolved, © that 
the election was void *. What was the 
conſequence ? Was the. Houſe content with 
avoiding the election? Did they, after this 
ſpecial report, allow him again to become a 
candidate? No. They felt the borough 
to be tainted by the corrupt practices of 


Fairfax ; and in order to prevent even 


any friend of his availing himſelf of the 
. be had created, hey went be | 
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length of disfranchiſing the borough, and 
allowed no writ to iſſue for a twelvemonth, 
nor until they had received a petition from 
the electors, expreſſing their ſorrow for 
the offence, and promiſing never to ſuffer 
any irregularities in any future elections 
for their borough, but ſtrictly and faithfully 
to obſerve ſo good and beneficial a law *. 
The caſe of Ludgerſball, in 1698 +, and 
that of Care Caſtle, in 1699 I, are alſo di- 
realy in point ; the former was a-caſe of 
bribery only, the latter, of bribery and treat- 
Next comes the caſe of Thetford, which 
was ' alſo in the ſame year, 1699. On 
this caſe I mean principally to rely, and I 
therefore requeſt your moſt ſerious atten- 
tion. This caſe is particularly material ; the 
complaint was confined to treating ; it was 
decided within three years after the paſſing 
of the treating act, by the very gentlemen 
who \paſſed it, and on a day expreſsly ſet 
apart to conſider the conſtruction of that 
act. In the beginning of the year 1099, 


#39 Joun-19: + 12 Journ, 498. 1 12 Journ. 636, 
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a petition was preſented to the Houſe, com- 

plaining of the undue return of Mr. Shane 
for the Borough of Therford. After a full 
hearing of the caſe, and a debate thereupon, 
it was reſolved by a ſmall majority, 115 
to 110, that Jams Shane, eſquire, in treat · 
ing the corporation of Thetford, in the 
county of Norfolk, has been guilty of a 
breach of the late act of purliament, for pre- 
venting expences in elections. The Houſe 
avoided the election, and ordered a new 
writ to iſſue. Another election ſoon after 
took place; Mr. Sloane and Mr. Scame were 

candidates, and Mr, Sloane was à ſecond 
time, returned by a majority of votes. 
What was the conduct of the Houſe ? So 
far from conſidering the act as ſatisfied by 
the avoidance of the firſt election, they took 
up this ſecond election of Mr. Shaxe as a 
breach of privilege. They did not wait for 
a petition againſt his return, in order to re- 
ſent the inſult. The return was notified to 
the Houſe on the 19th day of F ebruary, 
and, as if they were determined to leave no 
doubts to poſterity of their meaning, and 
What they conſidered to be the true con- 
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ſtruction of their own act, they imme- 
diately came to the following reſolution : 
* Refolved, that this Houſe will on Satur- 
* day next, #4 full Houſe, take into con- 
« ſideration the act for preventing expences 
ce in elections; and Mr. Sloane was ordered 
toattend in his place upon that day. Two 
days after this reſolution, Mr, . Saame pre- 
ſented a petition, ſetting forth, that Mr, 
Shane had procured himſelf to be again 
returned, though the Petitioner was daly 
elected a burgeſs upon the ſaid new elec- 
tion, Mr. Sloane being incapacitated to fit in 
this Houſe, as adviſed, This petition was 
ordered to lie on the table until Saturday, 
when the act againſt expences in elections 
was to be taken into conſideration, On 
that day the Houſe, according to order, 
proceeded. to take into, conſideration the 
act, made in the 7th year of his majeſty's 
reign, for preyenting charge in elections of 
members to ſerve in parliament ; and the 
petition of Edmund Soame, eſquire, was 
then read, and the faid act was read, and 
Mr. Shane attending, according to order, 
he was heard in his place, and then with- 

1 | drew; 
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drew ; and a debate ariſing in the Houſe, upon 
the confiructzon'.of the ſaid act, upon Mr. 
Shane's being again choſen and returned 
for the borough of Thetford; and the queſ- 
tion being put, that the ſaid Mr. Saane be 
capable of ſerving in this preſent parliament 
for the ſaid borough, it was, upon a divi- 
fion, negatived by a majority of thirty-two, 
che numbers being 144 to 112. And as 
a proof that this deciſion did not proceed 
Sa party-motives, but from a deſire to 
vindicate the honor of the Houſe, and to 
enforce the true conſtruction of the act; 
they came to no deciſion on the merits of 
Mr. Saameé's petition, but in the common 
eourſe refered it to the Committee of Pri- 
vileges and Elections, with the uſual order 
to examine it, and report their opinion there- 
en to the Houſe. Thus they did not ins 
terfere in behalf of Mr. Sqame, but left him 
to obtain, aceording to the eſtabliſhed forms, 
Whatever redreſs he might be entitled to * 
I now have cited one oaſe antecedent, and 
e en e Jong to Gs wy. 
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ing of the act; both tend to the ſame 
point. There are many others to the ſame 
effect. In the caſe of Great Grimſby, in 
1700, the Houſe unanimouſly reſolved, that 
William Coatfworth hath been notoriouſly 
« guilty of bribery, and other indirect prac- 
* /zces, in order to procure himſelf to be 
« returned a member for this preſent parlia- 
* ment for the borough of Great Grimſby” ; 
and not fatisfied with declaring the elec- 

tion void, and forbidding any new writ to 
be iffued during that ſeſſion, they ordered 
him, for his offence, to be ſent a priſoner to 
the Tower, and committed his agents, and 
the mayor of the town, to the cuſtody of the 
ſerjeant at arms *. 80 anxious, in theſe 
days were the Houſe to preſerve the pu- 
rity of election, and to enforce the due ex- 
ecution of the treating act. In the laſt 
caſe it is evident, that the not allowing any 
writ to iflue, was meant to mark the hei- 
nouſneſs of the offehiee WW could not have 
proceeded' from an fear that Mr. Coat ſ 
worth might ſtand a ſecond time. The 


* 13 Journ. 37% 383. ks 
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Houſe had ſufficiently guarded againſt this; 
by ſending him a priſoner to the Tower. 
The caſe of Sr. Albans alſo, in 1700, is- 
another caſe directly in point. In that caſe, 
the - counſel for the Sitting Member, Mr. 
Foſhua Lomax, yielded the majority of votes 
to be with the Petitioner, but infiſted, 
that by &471bes and treats he had procured 
the majority, and was, thereby rendered un- 
qualified to fit in the Houſe. The Houſe re- 
ſolved, That neither the Sitting Member 
© nor the Petitioner were duly elected x. 
I now come to the hiſtory of three gentle- 
men of the name of Shepherd, and their friend 
Mr. Allen, an Faſt India director. They alſo, 
like the Mr. Thelluſſons, were merchants. of 
wealth and eminence in the city, and like 
them ambitious of the honors of legiſlation. 
The Shepherds floriſhed about the year 1700. 
Regardleſs of danger or expence, they ſallied 
forth in queſt of parliamentary adventures. 
Their firſt efforts were ſucceſsful ; but un- 
foi tunately they could not maintain the 
advantages they had gained, and they ſoon 
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met with the uſual fate of adventurers. 
They were all three returned; but they 
were hardly warm in their ſeats, when pe- 
titions were preſented againſt them all for 
bribery and corrupt practices. The conſe- 
quence was, that they were all three ex- 
pelled the Houſe, and one of them was ſent 
a priſoner to the Tower; but they were not 
diſcomfited, In the perſon of their friend, 
Mr. Allen, they ſtill contended for a ſeat in 
parliament ; he alſo ſhared their melancholy 
fate; he was returned, petitioned againſt 
for bribery, expelled the Houſe, and ordered 
into cuſtody. Thus ended the adventures 
of thoſe three valorous knights, and of theit 
doughty ſquire, the Eaſt India director *. 
The determination of the Houſe in the 
caſe of the Shepherds acquires peculiar force 
from the circumſtances attending it; two 
of them appeared leſs guilty than the third, 
and acknowledging their fault, ſubmitted 
themſelves to the mercy of the Houſe ; 


* 13 Journ. 334, 404, 407, 408, 409, 413, 414- 
Samuel Shepherd, ſenior, was returned for Bramber ; 
Samuel Shepherd, junior, for Wootton Baſſet ; Francis 
Shepherd, for Andover ; ; and Edward Allen, for Ilcheſter. 
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they were only expelled; but the third; 
their father, who appeared to be the inſti- 
gator and prime mover of the whole, was 
not only expelled the Houſe, but com- 
mitted to the Tower. The manner in which 
he was expelled marks the ſenſe of the 
Houſe; he was brought from the Tower to 
the bar by the ſerjeant with the mace, and, 
being upon his knees, Mr. Speaker pro- 
nounced the ſentence of expulſion, and then 
fernanded him to the Tower Lv. 

But the Houle were not ſatisfied with 
puniſhing the guilty, The more ſtrongly 
to mark their ſenſe of the neceſſity of en- 
forcing the proviſions of the treating act, they 
paid a tribute of reſpect to thoſe who had 
been moſt inſtrumental in purſuing theſe 
offenders to conviction, Sir Edward Sey- 
mour, who was. ſeveral times Speaker, was 
at that time Chairman' of the Committee of 
Privileges, He had been a ſtrenuous advo- 
cate for the treating act, and finding it had 
been moſt groſsly violated, he was in- 
defatigable in his exertions to bring the 
ene to puniſhment. The Houſe ap- 


13 Journ. 491, 49. 
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proved his conduct, and voted him their 
thanks. After reſolving that he had made 
good his general charge againſt the Shep- 
herds, of bribery and corruption, in ſeveral 
boroughs that ſend members to parliament, 
they unanimouſly. reſolved, © That the 
thanks of the Houſe be given to Sir 
« Edward Seymour, Bart. for the great ſer- 
* vice he had done the public, in detecting 
« the. bribery and corruption which hath 
been practiſed in the elections of ſeveral 
* members to ſerve in this preſent parlia- 
* ment.” The manner in which the Speaker 
_ addreſſed him in giving him theſe thanks, is 

alſo remarkable. After ſtating, that the 
Houſe has had a long examination of ſeveral 
corrupt practices, tending to the deſtruction 
of the conſtitution, and that they are ſenſi- 
ble the diſcovery thereof was owing to his 
reſolution and to his love of the public, and 
was brought about at his charge and by his 
conduct; he adds, © It is an honor, Sir, to 
* you, that you are deſcended: from anceſ= | 
* tors who have been ſucceſsful in com- 
* manding armies and: fleets of this king- 
25 2 and from a protector of this realm; 
£22414 N e but, 
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« but, it is your perſonal honor that you 
© have protected, even the conſtitution of 
« this place. As the Houſe has expreſſed 
« their zeal and indignation againſt thoſe 
© who have endeavored to undermine and 
ruin the foundation of our liberties : ſo 
te they are deſirous, at the ſame time, that 
% your name may ſtand upon record, as 
* being the means by which it is brought 
c“ about.” That it was conſidered in the 
ſame light by Sir Edward Seymour, appears 
from his anſwer to this addreſs of the 
Speaker.“ The honor I have received 
« this day, is ſufficient to gratify the greateſt 
« ambition and the greateſt endeavors any 
man is capable of, in order to the public 
« ſervice, which was the only inducement 
ce that occaſioned me to undertake it. And 
J am extraordinary happy, that ſucceſs 
% has crowned my endeavors, ſo far as to 
« intitle them to your approbation. I muſt 
« fay, that I am indebted to ſeveral particu- 
lar worthy gentlemen, who have given 
« their aſſiſtance in this matter; and that 
c the great honor you have been pleaſed to | 
* do me this day, will ** ſo great an orna- 

7 7 has ment 
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* ment to my eſcutcheon, that it will wait 
«© upon me to my grave“. 

Thus they rightly thought in thoſe days, 
that, to deſtroy corruption and preſerve the 
purity of election, was a higher honor than 


to have the direction of affairs, and of more 


eſſential ſervice to the country than, by a 
ſeries of brilliant victories, to add freſh pro- 
vinces to the empire +. In the following 
year, 1701, Charles Maſon being found 
guilty of notorious bribery in procuring 
himſelf to be elected a burgeſs for Biſhops 


Caſtle, was expelled the houſe and ordered 


to be taken into cuſtody. No new writ 


was allowed to ifſue during the whole 


of that ſeſſion . In 1701 alſo, Nathaniel 
Gould, who, by ſimilar practices had pro- 
cured his return for New Shorebam, met 
with the ſamè fate, and no writ was allowed 


to iſſue 9. So alſo in the caſe of Newcaſtle 


under Line, in 1703. Upon evidence of 
treating, . the election of Jobn Crewe Offley 


* 13 Journ. 475. | | * 
+ See note (E) at the end of the volume. 
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was avoided, and no writ allowed ay 
1 

"Theſe "ET RO prove, not _y 1 
treating was always contrary to the law of 
parliament, but that it has always been 
conſidered by the Houſe of Commons in 
the ſame light as bribery, and puniſhed as 
- ſuch, Blackflone,: in his: Commentaries, | 
claſſes them together, and lays it down as 
law, that they both incapacitate to ſerve 
in parliament. After enumerating the dif- 
ferent ſtatutes for ſecuring the freedom of 
election, he ſays, Thus are the electors of 
* one branch of the legiſlature ſecured from 
any undue inffuence from either of the 
other two, and from all external violence 
& and compulſfion. But, the greateſt danger 
« is that in which themſelves co- operate, 
«by the infamous practice of ᷣribery and 
* corruption. To prevent which it is enact- 
* ed, That no candidate ſhall, after the date 
* & (uſually called the 2% of the writ, or 
« after the vacancy, give any money or 
46 entertainment to his alectors, or. RR | 
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© to give any, either to particular perſons 
gor to the place in general, in order to his 
< being elected, on pain of being incapable 
«to ſerve for that place in parliament v. 
But I underſtand it is to be contended, that 
this proves too much, and therefore that it 
is no authority. But admitting, for the 
fake of argument, that this expreſſion goes 
too far; yet, by rectifying hat may have been 
an omiſſion of the tranſoriber; or an error of 
the preſs, every difficulty will be removed, 
and the ſenſe compleat. Inſert but the 
Word tb immediately before parliament, 
and it will ftand thus, On pain of be- 
ing incapable to ſerve for that place in 
e tbe” © parliament; which is ſound law, 
and perfectly agrees with all the deciſions 
J have quoted. But the paſſage, as it 
ſtands originally, makes ſtrongly in my 
favor; it ſhews that Black one conſidered 
the practioe either of bribery or treat- 
ing to be infamous; that they were the 
ſame offence in law]; and that a total inca- 
pacity to fit in parliament was, in his opi- 
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nion, a puniſhment no more than com- 
menſurate with the offence of treating. 
"Blackſtone was not backward in pointing 
out the defects of our criminal juriſpru- 
dence, or the too great ſeverity of its pai | 
ments. | 
Such then is | the fpirit of this wholefome 
ſtatute; to compleat the efficacy of which, 
* there is nothing wanting but reſolution 
& and integrity to put it in ſtrict execu- 
< tion *. I have experienced the integrity 
of one Committee, and have no doubt, but 
that, to ſimilar integrity, you join the reſolu- 
tion required. In order to prevent effectually 
all corruption at elections, Blacłſtone wiſhed 
to enforce, not to alter the exiſting laws. 
Theſe he deemed ſufficient. But, what 
benefit could be poſſibly derived from the 
ſtricteſt execution of laws, which ſhould 
allow the guilty party to be immediately 
re- elected: by means of that very corrupt 
influence, for creating which his former 
election was avoided? Blactſlone was not 
ſo ſhallow an obſerver as to imagine *that 


» 1 Blackſtone's Com, 180, 
* 1 any 
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any advantage could accrue from the exe- 
cution of ſuch a law. 
The general opinion of lawyers alſo has 
favoured this conſtruction. Blackftone pub- 
_ liſhed his Commentaries in 1765, five years 
before the paſſing of Mr. Grenvillès act. 
The Worceſter caſe, in 1774, was a few 
years after it had paſſed ®. In that caſe, 
after an accidental vacancy, Sir Watkm 
Lewes and ſome electors in his intereſt, 
petitioned againſt Mr. Rows, for bribing and 
corrupting, by money and other wiſe, ſeve- 
ral freemen of that city. 

Upon the trial of theſe petitions the 
Committee determined the election to be 
void, and neither candidate to have been 
duly elected. A new writ was ordered, and 
Mr. Rous, being adviſed by his counſel that, 
in conſequence of this determination, he 
could not maintain his ſeat if he ſhould be 
re- elected, declined ſtanding a ſecond time. 
In the Ipſwich, caſe, in 1784, the circum- 
ſtances were ſimilar,,>Mr. Cator was peti- 
tioned againſt for bribery and treating 4. 


* It paſſed in 1770, 1 34 Journ. 400. 45. 
442. 2 48+ .. t x Luders, 2. 
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The Committee made no ſpecial report, but 
determined * that neither the fitting mem- 
© her not the petitioner were duly elected; 
e and that the laſt election was void as to Mr. 
te Cator *. In conſequence of theſe reſolu- 
tions the Houſe ordered a new writ, Con- 
ceiving himſelf diſqualified by the determi- 
nation of the Committee 4, Mr. Cator did 
not offer himſelf as a candidate at the enſuing 
election, although he had ſpent nearly as 
much money in the conteſt, and had created 
an influence in Ipfwith as 2 as youu 
of Mr. Thellufſon, in Southwark. - 
In the caſe of Hindon, in N the 
election of General Smith and Mr. Brand 
Hollis was declared void for bribery. - Mr. 
Smith was returned a ſecond time; but upon 
a petition to the Houſe, founded on his in- 
capacity to fit, his ſecond election was 
avoided 4. Nor was this all. The Houſe 
were on the point of disfranchifing the 
borovgh, and a bill was brought in for that 
purpoſe. The attorney general was ordered 
to proſecute both him and Mr. Hollis. An B 


* Luders 62. — wn w. 69. 
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information was accordingly filed againſt 
them, and they were both convicted. When 
they came up for judgment, Mr, Ser- 
jeant Davy informed the court that his 
client, Mr, Smith, had a few days before 
been re- elected for Hindon by a great ma- 
| jority of voices, and ſince there was not tlie 
leaſt ſhadow or pretence for any charge of 
bribery at that election, he hoped that would 
operate with the court in mitigation of the 
puniſhthent they might think fit to inflict 
upon him“ - But Lord Mangfeld inter- 
rupted the learned Serjeant in theſe words: 
And do you think, brother Davy, that it 
** mends your client's caſe, that he had the 
* impudenee to return a ſecond time to the 
#* ſcene of his offences, and has reaped the 
« fruit of his former corruption?” The 
judgment paſſed upon him is alſo remark- 
able. After adjudging him and Mr. Hollis 
to pay each a fine of 1000 marks, and to be 
imprifoned fix months, Mr. Fuſtice Afton, 
who delivered the judgment of the court 
continued, © As: to you Richard Smith, the 


„ Doug. 287; 
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court cannot help expreſſing their aſtoniſh- 
* ment at what appeared from the mouth 
« of your own counſe], that you continued 
* ſo boldly to perſiſt in your attempt, and 

s that you have been again returned for the 
fame place - they, therefore, have thought 
* proper to add to your puniſhment, that at 
* the expiration of the term of your im- 
_« priſonment, you ſhall give ſecurity for 
your good behaviour for three years, 
" © yourſelf and two ſureties, you to be bound 
*« in 10004, and each of the ſureties in 
6c © 500 1 ** 

Thus it was that Lord Mandfeld and the 
court of King's Bench conſidered the eligi- 
bility of a candidate, whoſe election had 
been avoided for bribery. In the Honiton 
caſe, in 1780, which I have already quoted, 
Mr. M*Leod was declared incligible, al- 
though there was no ſpecial reſolution 
againſt him; and the ſecond Committee 
perceiving that his firſt election had been 
avoided for bribery, would not even allow 
him to go into his caſe +. In the caſe of 


* 4 Douglas, 292. I Ante, 152. 
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Kirhudbright, in 1781, upon the hear- 
ing of the petition againſt Mr. Gordon, who 
Had been returned for that ſtewartry,- the 
Committee determined, that he had been 
guilty of bribery at the laſt election for 
Kirkudbright, and that the election was 
void. Another election took place, and Mr. 
Gordon was again elefted by a majority of 
votes. Mr. Johnſtone petitioned againſt him 
on the ground of this incapacity; and on the 
trial of his petition the Committee avoided 
the election of Mr. Gordon, and ſeated * | 
Jobnſtone u. | 

In the year 1784, the preſent Earl Stan 
Bepe propoſed a bill, the principal object 
of which was to prevent bribery at elections 
by giving entertainments to the electors or 
paying them for loſs of time or their travel- 
ling expences. By the ſecond clauſe, per- 
ſons guilty of any of theſe practices were 
rendered incapable to ſerve for that parlia- 
ment; The bill paſſed the Houſe of Com- 
mons. In the Houſe of Lords it was 
ſtrenuouſſy oppoſed by Lord Man gſielda— He 


* x Luders, 72. See alſo note (F) at the end of the 
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ſcouted the idea of the necęſſity of ſuch u 
law. He ſaid, the frainers of the bill myſt 
| have been ignorant of the law as it now 
ſtands, or they never could have thought of 
ſuch a bill; that the crime of hribery was 
already clearly and ſuffiiently aſcertained 
by the law; for which reaſon, every bill 
preſcribing new modes of prevention, tend- 
ed rather to weaken and contract the law - 
than to enforce and enlarge it; that the 
laws in being were fully adequate to the 
puniſhment of all colerable and evaſive 
means of corruption under pretence of pay- 
ing electors far loſs of time, &. *. The 
doctrine of Lord Mengfeld was; ( She mie 
the offence, and I will find the law to 
e puniſh it. At the inſtigation of his 
Lordſhip the Melb Was. em ages the 
Lords. | 72 * il 
Such was, in e e ah the 
ſame. Lord Mansfield, hd, but ſeven-years 
before, in the caſe of Mr. Smith, in 17977, 
had acted with ſuch becoming ſeverity. 
Can it be ſuppoſed that in do ſhort a ſpace 
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of time he had altered his opinion as to the 
danger and heinouſneſs of the crimes of bri- 
bery and treating; or, that by oppoſing this 
bill, that great judge wiſhed either to con- 
nive at or encourage the corruptions which 
prevailed at elections? No; exactly the re- 
verſe.. He knew that the act of King Wil. 
tram, if properly carried into execution, was 
of itſelf ſufficient for every purpoſe propoſ- 
ed by the bill; and he therefore wiſely 
oppoſed the introduction of any additional 
ſtatute on the ſubject, perceiving, in his 
comprehenſive mind, that by multiplying 
ſtatutes, the execution of them all might be 
rendered precarious, but thatno real ſtren gth 
could be added to the laws already in 
exiſtence. 

© Carew alſo conſidered bribery and treat- 
ing to be the ſame offence, and viewed their 
enormity in the ſame light as the other au- 
thorities which I have quoted. After 
ſtating that the publiſhing the proceedings 
of the Houſe in matters of election may be 
one ſtep towards having a legal repreſenta- 
tive of the Commons in parliament, which 
will add dignity and weight to its proceed- 

MG * 


ings z 


| 
| 
| 


190 SECOND CASE | 
ings; he adds, There is alſo another bene 
fit which may ariſe from theſe collections, 


and which every HONEST, SERIOUS; 
and CHRISTIAN BRITON muſt heartily 


wiſh for. The Public will ſee how odious 
and loathſome BRIBERY and CORRUPTION 


were in the eyes of our Forefathers. - They 
will fee the juſt indignation ſhewn, in 
many caſes, by the Houſe of Commons, 
upon complaints of this ſort. They will 


| ſee the conſtruction which that Houſe for- 


merly put upon the laws againſt TREAT= 
ING, and how difficult it was to evade the 
MEANING of laws to prevent crimes of this 
kind. This may, perhaps, terrify candi- 
dates, agents, and electors, from engaging in 
theſe indirect practices; which if not put a 
ſtop to, neither the integrity of parliament, 
nor the greateſt ſolemnity they may be 
attended with, will be looked upon as 
a benefit to the nation, and muſt there- 


fore become a general ſcandal *. Such is 


the wiſe obſeryation of Carew. You will 
ſhew, I have no doubt, that bribery and 
corruption are as odious and loathſome 

* Carew's Rights of Election, Preface, 10, 
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in your eyes as they were in thoſe of your 
anceſtors ; like them, you will ſhew a juſt 
indignation at the practices of which 1 
complain, and by putting, on tlie laws againſt 
treating, the ſame conſtruction as was adopt- 
ed by your Forefathers, you will take care 
that, through your means, it ſhall not now 
be rendered leſs difficult to evade the mean- 
ing of the laws paſſed for the prevention of 
theſe crimes. It remains for me to remind 
you, in this place, of the ſtanding order of 
the Houſe, firſt made in 1701, againſt 
bribery and corrupt practices; vi. That 
« if it ſhall appear, that any perſon hath 
« procured himſelf to be elected or return- 
« ed a member of this Houſe, or endeavored 
« ſo to be, by bribery or any other corrupt 
practices, this Houſe will proceed with 
the utmoſt ſeverity againſt ſuch perſon *. 

I have now laid before you a current of 
authorities in ſupport of the broad conſtruc- 
tion for which I contend ; I have ſupport- 
ed it by the deciſions of the Houſe ; the 
reſolutions of Committees ; the notes of 


” 13 Journ. 410, 
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Whitelocke ; the commentary of Blackſtone z 
the judgment of the court of King's Bench; 
the opinion of Lord Mansfield ; and the ob- 
ſervations of Carew. And fo anxious is the 
Houſe to preſerve the purity of election 
inviolate, that, not content with having 
made the reſolution againſt bribery a ſtand- 
ing order, they renew it at the commence- 
ment of each ſeſſion, and annually declare, 
that they will proceed with the utmoſt ſe- 
- verity againſt any perſon who ſhall procure, 
or even endeavor to procure his election 7 
bribery or other corrupt pratiices. 

After theſe authorities, you orbbablyriinf 
wonder, what poſſible defence can be ſet up, 
and how Mr, Thelluſſan could have been fo 
ill-adviſgd as to become a candidate a ſe- 
cond time. 
I undkerſtand a diſtinction is to be at- 
tempted between bribery and treating; 
that it is to be contended that theſe offences 
are diſtinct, becauſe the act of king Wil. 
liam is called . the treating act, and that 
of George the Second, the act againſt bri- 
00 bery. Ihis diſtinction, I am told, is to ; 
be ſupported on the authority of the ſecond 

Norwich 
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Norwich caſe; but to call the ſtatute of 
king William, the treating act, as diſs 
tinguiſhed from bribery, is a perverſion of 
terms; its title is, an act for preventing 
* charge and expence in elections of mem - 
* bers to ſerve in parliament; thereby 
comprehending every expence and charge, 
of whatſoever kind, by which an election 
may be gained. Throughout the act, the 
giving money and the giving entertain 
ments are regularly claſſed together; not 
does it any where make the leaſt diſtinc- 
tion between them, either in the prohibi- 
tion or the puniſhment. The 2 Geo. 2. 
c. 24. although it is entitled, an act 
* for the. more effectual preventing bribery 
and corruption in the elections of mem- 
* hers to ſerve in parliament,” confers no 
juriſdiction whatever on the Houſe ; it gives 
a penalty of . 500 to any perſon who thalt 
ſue for the ſame, _n grand certain penal 
Serbe hn; —— 
The act of king Milliam is the only act againſt 
bribery, of which the Houſe of Commons 
can have cognizance. Seat Mr. Thellaſſon 
e O upon 
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upon this diſtinction, and you will not only 
deſtroy the ſpirit of this wholeſome act, and 
make a mere mockery of its proviſions, but 
you will annihilate all power in the Houſe 
over its own members derived to it from 
ſtatute, and will confine its operations for 
the future to the m_ of its own re- 
ſolutions | | 
I aid, that Luoderſiopd þ this ae en 
was to be ſupported on the authority of the 
| ſecond Norwich caſe. My petition has been 
the ſubje& of much converſation, and has 
been much canvaſſed in Weſtminſter Hall. 
Of late, if I have met a lawyer, and aſked 
him what he thought of it, the anſwer has 
always been, © but the ſecond Norwich 
*4,caſe,”,unleſs he chanced to be a ſpecial 
pleader, and then my mouth has been ſhut 
with the words, *-ſuch-eleftion.” Armed 
with the terrors of the ſecond Norwich 
caſe, and the magic of *-ſuch election, the 
learned gentlemen are confident of ſucceſs, 
and look with contempt on my humble en- 
deavors. What is then this famous Nor- 
mich cafe, which is to deſtroy the whole- 
ſome n 1 our aneeſtors ? Upon 


1104 3 * examining 
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txamining the Journals, I find, that in 
1786 there was a vacancy for the city of 
Norwich, occaſioned by Sir Harbor Har- 
bord being made a peer. The honorable 
Henry Hobart and Sir Thomas Beevor were 
candidates to fill that vacancy ; Mr. Ho- 
bart was returned; Sir Thomas Bervor pe- 
titioned againſt him, and amongſt a variety 
of other matters, bribery and treating-were 
charged. On the trial of that petition, the 
Committee determined, that neither. Mr. 


Hobart nor Sir Thomas Beevor were duly 


elected; and that the laſt election was a 
void election. This is the whole that ap- 
pears upon the Journals relative to the firſt 
Nor wic caſe . But there is a ſecond 
Norwich caſe. Again referring to the Jour- 
mals, I find, that a new writ having iſſued 

to ſupply the vacancy, the ſame parties 
were candidates, and Mr. Hobart was again 
returned. On the 5th'of April, 1787; cer- 
tain electors, in the intereſt of Sir Thomas 
Bee vor, petitioned againſt this return of Mr. 
Hobart, on the ground that, having violat- 


42 Journ. 276. 525, 6565. 
fr Oz. ed 
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ed the acts of parliament againſt bribery 
and entertaining electors, he was rendered 
incapable to repreſent the city of Narwich 
in parliament at any election to fill the faid 
vacancy, and therefore, that he was not 
eligible vl. This petition came on to be 
heard ſoon after, and on the 8th of May 

Mr. Phetips, the chairman, reported to the 
Houſe, that Mr. Hobart was duly elected . 
This is the whole a e upon = 
Journals. 

I then referred to ths report of Mr. 
* Luders; there I found, that the firſt pe- 
tition of Sir Thomas Beevor contained a 
variety of allegations; it charged that the 
Sitting Member had been guilty of many 
notorious acts of bribery ; that in the fame 
manner, he had offended againſt the treat- 
ing act; that he had prevented the free- 
dom of election, and diſturbed the peace of | 
the city by riots and tumults; that he had 
confined ſeveral electors to prevent their 
voting againſt him; it accuſed the ſheriffs 
of partiality; and finally, it claimed for the 


* 24 Jour, 63, . Ib. 736. 
8 Petitioner, 
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Petitioner the majority of legal votes . As 
no ſpecial report was made, it became im · 
poſſible to decide on which of theſe allega- 
tions the Committee had determined, or 
whether their judgment might not in ſome 
meaſure have been influenced by them all. 
The ſecond Committee, therefore, were at 
ſea, and completely at a loſs how to guide 
themſelves. Thus circumſtanced, they were 

the ovilence taken before the former Com · 
that Committee had e ; This Was,. in 
fact, to try the former Committee. No- 
thing could be more abſurd than ſuch con» 
duct, eſpecially as there was evidence on 
different charges. What light could the 
minutes caſt upoi the motives which ac» 
tuated the Committee. i in making their de- 
ciſion? Could the cletk infuſe into the 
page the bluſh of a perjured, or tranſcribe 
the heſitation of an unwilling witneſs ; yet 
theſe circumſtances were as necefſary ta en- 
able them to form their judgment as the 


evidence 
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evidence itſelf, —Liſten to Blac hſtons.— 
Speaking of the examination of witneſſes, 
viva voce, he ſays, by this method of exa- 
« mination, and this only, the perſons who 
« are to decide upon the evidence have an 
 « oppottunity of obſerving-the quality, age, 
« education, underſtinding,' behavior, and 
« jnclinations of the" witneſſes ; in which 
ce points all perſons muſt appear alike when 
ce their depoſitions are reduced to writing, 
and read to the judge, in the abſence of 
« thoſe-who made them; and yet as much 
may be frequently collected from the 
manner in which the evidence is deliver- 
« ed, as from tho matter of it. Theſe are 
« a few of the advantages attending this 
« the Engliſh way of giving teſtimony, ore 
« terius v. By forming their judgment from 
the minutes, the ſecond Norwich-Commit- 
tee were debarred all theſe advantages which 
the former Committee had poſſeſſed. The 
Honitoz:\ Committee had alſo determined 
from the minutes, but the ground of their 
proceeding was far different; they did not 


#3 Black. 373." 
. bes determine 
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determine from written evidence; but per- 


ceiving that the petition againſt Mr. M. Lend 
contained no other allegation than a charge 
of bribery and corrupt practices, they rightly : - 


concluded, that as the former Committee 


could not travel out of the record, they muſt 


have avoided his election for bribery and 


corrupt e alone, theſe alone being 
charged . Thus it appears that Mr. Ho- 
bart was twice elected for Norwich, and was 


twice petitioned againſt; that his firſt elec- | 


tion was avoided and his ſecond confirmed. 
This is the whole upon the ſubject which is 
to be found; either in the Journals of the 

Houſe, or on the minutes of the two Com- 
mittees; it is, therefore, the whole that you 


have any right to know. Vou are ſworn to 
decide according to evidence; and what is 
not legal evidence; you have no right to take 

into your conſideration, nor can you allow / 


it for a moment to faſten on your minds. 


What can there be then in this ſecond Nor- 
wich caſe, on which the learned gentlemen 
profeſs-6 25 build 7 much? 1 wiſh to deal 


3 ten s. „ N 
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fairly, and, therefore, will conceal from you 
nothing that I know upon the ſubject. Mr. 
 Luders has reported theſe two caſes. In his 
report of the ſecond calc, after ſtating what 
appears upon the minutes, he concludes with 
a moſt whimſical tail piece, in the form of 
two reſolutions, which, he admits, the 
Committee did not order to be entered upon 
the minutes, and are not to be found there 8. 
What a pity that fo valuable and accurate 
a reporter, finding them no where in the 
minutes, ſhould not have taken ſpecial care 
that the public ſhould no where find them 
in his book The firſt of theſe two cu: 
rious reſolutions is, That it does not appear 
to the Committee from the minutes, that 
the laſt Committee adjudged the ſeat void, 
* on the effect of any other evidence than 
that of treating *. If this ſingular re- 
ſolution was unanimous, no wonder that 
they could not be prevailed upon either to 
announce it to the parties, inſert it in the 
minutes, or report it to the Houſe. It is im- 
poſſible for any man, who reads the minutes 


3 Luders, 399. . 
od: of 
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of the frft Norwich Committee, to ſay, that 
the evidence of ſeveral of the electors having 
been confined to prevent their voting had no 
effect in determining their judgment. 
The fecond reſolution denies, ** that the 
2 « diſqualification, by the ſtatute 7 & 8 MI. 
« liam. 3. c. 4. ſo far as the ſame relates to 
treating, is proſpective to a future elec- 


« tion *. This reſolution is ſtill more x- 


traordinary than the other ; its beſt anſwer 
is its abſurdity. By this I mean no diſre- 
ſpect to that Committee; but theſe reſolu- 
tions will be quoted as precedents z and, 
therefore, with all due deference to the 
gentlemen who compoſed it, I am bound to 
prove them abſurd, © Precedents are to be 
followed unleſs flatly abſurd or unjuſt +.” 
Firſt, then, this laſt reſolution directly con- 
tradicts the caſes of Ipfwich and Kirkud- 
bright. In the former caſe, Mr. Cater did not 

ſtand a ſecond time, it being clearly. under= 
| Kood:that, his election having been avoided 

for bribery and treating, he was thereby diſ- 

qualified t; in . the latter, Mr. Gordon, ' 


* 3 Luders, 300. | + x Blackſtone, com. 70. 
1 Luders, 69. 3 | 
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whoſe election had been avoided for a ſimi- 
Har offence, did ſtand a ſecond time, and 
was returned. His opponent, Mr. Fohn- 
fone, petitioned, and the Committee ſeated 
him, although with the minority of votes x. 
To ſupport this ſecond reſolution of the 
Norwich Committee, a diſtinction muſt be 
ſhewn to exiſt between the act of king 
William and the treating reſolution, on 
which that act is founded, both as to the 
offences they prohibit and the puniſhments 
they inflict ; but there exiſts no ſuch dif- 
tinction. By the treating reſolution +, the 

« giving t to perſons, having voice in an elec- 
« tion, any meat or drink above the value 
« of ten pounds in the whole,” is declared 
to be * bribery;” and the Committee of 
Elections are inſtructed to determine ac- 
cordingly. The act of king William goes 
Fill further, and claſſes together in the 
fame ſentence, the giving money and the 
giving entertainments; it enacts, % that no 
” perſon ſhall give to any perſon having 
voice in an election, any money, __ Ok 


25 : 0 3 1 | + Ante, 4 3 158. 
oil | entertain 
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« entertainment, or proviſion, &c *. And by - 
* the ſecond clauſe, every perſon ſo giving. 
* preſenting, &c,” (referring to the former 
clauſe, in which the giving money, and the 
giving meat and drink, are alike prohibited 
without diſtinction) is enacted and declared 
« difabled and incapacitated, &c.” By the 
reſolution of the Houſe, ** treating” is de- 
clared to be © bribery ;” by the act of king 
William, no diſtinction is made between the 
giving money and the giving. entertain- 
ments. The firſt or prohibitory clauſe clafles 
together and prohibits both alike; the ſe- 
cond, or icqualifying clauſe, refers to the 
firſt, and inflits the ſame penalties and diſa- 
bilities on each; there exiſts, therefore, by 
the law of parliament, no diſtinction what- 
ever between bribery and treating, nor 
between the treating reſolution and the 
ſtatute of king William. The beauty and 
efficacy of that ſtatute is, that it blends in 
one common prohibition, and in one com- 
mon puniſhment, the ſimilar offences of 
bribery by we, and bribery by treating. 


Be Ante, p. 4. 151 
What 
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What can be more abſurd than to ſay, “ a 
* man, in order to be elected, may treat to 
« any amount with impunity ; but, if he 
gives away, in money, one ſingle fix- 
6 pence to procure a vote, he is guilty of a 
« heinous offence, and liable to the ſevereſt 
« incapacities and penalties. 
But, after all, what is this ſecond * 
tion ? It denies © that the diſqualification 
of the ſtatute of king William, ſo far as the 
« ſame relates to treating, is proſpective ta 
5 a future election. — Granted.— But what 
is a future election? Docs it mean the elec- 
tion to ill the vacancy occaſioned. by the 
treating, or does it only mean, that it is 
not proſpective to any election which may 
take place at any other time, after that par- 
ticular vacancy. has been filled? On this 
point the reſolution is perfectly ſilent; it 
gives no explanation whatever, and leaves 
us as much in the dark as before, as to the 
conſtruction of the ſtatute, or what is to be 
deemed under it a future election. 
But we have no legal evidence, chat theſe 
reſolutions were ever paſſed by the Com- 
mittee. Mr. Phelips, the Chairman, on 
| 9 | whoſe | 
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whoſe authority alone the reporter has pub- 
liſhed them, is dead; and it no where ap- 
pears, whether he took them down in writ- 
ing at the time, or whether it was only 
from memory, that he communicated them 

to Mr. Luders. But be that as it may, if 
the Committee ever did paſs them, they 
did what was unlawful; they exceeded the 
limits preſcribed to them ; ſworn to decide 
according to the law, they mutilated the 
law: they probably knew that they had 
done ſo; they were aſhamed of their con- 
duct, and felt it would not bear the light, 
elſe they would at the time, as they were 
bound to do, have communicated theſe reſo- 


lations to the parties, all of whom they ſo 
immediately concerned ; they would have, 
ordered them, in the uſual courſe of pro- 


ceeding, to be entered upon the minutes, or 
have left ſome trace of them in the office; 


but there is nothing of the ſort. I lament 


that this ignit fatuus ſhould have been held 
forth to miiflead and to miſguide the public. 

As they now ſtand, thefe reſolutions are the 
greateſt abſurdity ever publiſhed, from the 


Bible down. to the 188 of Mr. Luders. - 


£ have 
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I have now ſufficiently expoſed the abſur- 
dity.of theſe two famous reſolutions, and 
proved, that were they even upon record, 
they could not be relied upon as precedents; 
their authority mult either be given up, or 
the act of king William eraſed from the 
ſtatute book. I 
Having * A of the 8 Nor 
wich caſe, I now proceed to examine the 
conſtruction of the act of king William, 
which, I underſtand, is to be the main de- 
fence of Mr. Thellufſon. I am told, that it 
is to be contended, that this is the true 
conſtruction, viz. that under that ſtatute, 
treating is a ſufficient ground to avoid an 
elect on; but that the puniſhment ends 
there, and that the party, whoſe election is 
avoided, is eligible to fill the vacancy which 
ſach avoidance has created ; therefore, that 
Mr. Thellufſon is eligible to ſit in parlia- 
ment upon this election. This conſtruction 
of the act is a new light which has lately 
burſt upon us; it was never ſeen by our 
anceſtors, nor was, it ever. heard of till the 
ſecond Norwich caſe in 178 7, nearly one 
hundred years after the patling of the act. 
In 
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A In examining the conſtruction of the 


ſtatute, I need not repeat to you the pream- 


ble, or remind you of its emphatic language. 
The act conſiſts of two ſections; the firſt 
is prohibitory of the offences it enumerates; 
the ſecond, declaratory of their puniſhment. 
It can hardly be contended, that the breach 
of a ſtatutory prohibition conſtitutes no 


offence, or that where an offence is poſi- 


tively marked by ſtatute, thoſe who com- 
mũt it are not liable to puniſhment; ſtill 
leſs, that they may be advantaged by the 
breach of it. But to ſupport this new 
conſtruction, the learned gentlemen muſt 


go this length, and contend, that Mr. The- 


luſſon may derive a benefit from his infrac- 


tion of the law. If ſuch be its true con- 


ſtruction, the act is a brutum fulmen, calcu- 
lated to intimidate the cautious, but con- 
ferring benefits on thoſe who are bold 
enough to violate its enactments. 


be profeſſed object of the act is to 


prevent expence at elections, and to avoid 
returns procured by ſuch means; but by 
this conſtruction, inſtead of preventing, it 
* multiply e it would puniſh a 

. candidate, 
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candidate, who ſhould give ſmall ſums of 
money to the electors, but would ſanction and 
encourage him, who ſhould ſquander thou 
fands in treating them. Can it be ſuppoſ- 
ed, that the laſt election of Mr. Thelluſſor 
was not chiefly owing to the money ex- 
pended by him at the former; that, not- 
withſtanding the enormous profuſion at that 
election, all remembrance of it died away 
with the ſummer 'months, and with its 
remembrance, the whole of the influence it 
| had created ? No. On his return to South- 
wark he was welcomed by a thouſand hun- 
gry mouths, thankful for former favors, and 
lamenting that his hoſpitalities had been 
checked by a man fo turbulent as myſelf. 
The prohibiting clauſe forbids © the pre- 
« ſenting or allowing to any perſon, having 
s voice or vote in an election, any money, 
* meat, drink, entertainment, or proviſion, 
Lor the making any preſent, gift, reward; 
or entertainment; or any promiſe, agree- 
« « ment, obligation, or engagement, to give 
* or allow any money, meat, drink, provi- 
5 fon, preſent, reward, or entertainment; in 
2 to be elected, or for — elected. 
This 
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This is the thing prohibited; the creating 


any intereſt either by the means of pecus 
niary engagements or by opening houſes. 


The next ſection is diſabling; it directhy 


refers to the former, and is immediately con- 
nected with it; they both muſt ſtand or fall 


together. Every perſon and perſons fo | 


« giving, &c. ſhall be diſabled and incapa- 
© citated upon ſuch election, to. ſerve in 


« parliament for ſuch county, &c. and ſuch 


« perſon or perſons ſhall be deemed and 


taken no members in parliament, and 


* ſhall, not act, ſit, or have any vote or 


«© place in parliament, but ſhall be, to all 


ge intents, conſtructions, and purpoſes, as if 
« they had been never returned ot elected 
“members for the parliament.” There 
are two conſtructions of this clauſe; firſt 


that of Mr. Juſtice Blackftone, viꝝ.— That 
a perſon convicted of treating is diſqualiied 
from fitting in that parliament, The ſecond 
narrowing the ground, That he is incapable 


to fill the particular vacancy occaſioned by 
his treating. There is, indeed, a third; 

namely, the muſhroom: conſtruction of the 
Norwich Committee, which ſprang up in 


- WE ES 1787, 


* 
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1787, and which hardly _— to * 
ſeriouſly noticed. 

That the diſqualification el by the 
act of King William cannot refer merely 
to the particular election procured by treat- 


| ing, appears from this: The writ to the 


ſheriff, on the general election, commands 
that two burgeſſes of the moſt fit and 
diſcreet, &c. he cauſe to be elected, &c. 
with ſufficient power to do and conſent 
to ſuch things, as by the common council 
of the kingdom then and there ſhall hap- 
pen to be ordained . Therefore until ſuch 
fit perſon, with ſuch ſufficient power, ſhall 
have been elected and returned, the com- 
mand of the writ is not obeyed, nor its 
exigency anſwered. The avoiding an elec- 
tion is an authoritative declaration of the 
Houſe, that the perſon returned was not 
ſuch fit perſon as the writ required, and 
that the writ ſtill remains unſatisfied in that 
particulat.— Therefore every new writ to 
ſupply the vacancy occaſioned by that 
avoidance, or in other words, to remedy the 
defect of the firſt return, is in the nature os 


1& 2 5 note (G) at the end of thy volume. 
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an alias or a pluries to enforce the due exe- 
cution of the firſt writ, and to compel a ſuf- 
ficient and valid return to it, according te 
its terms and meaning. 

Such was the writ. for the laſt Southwark 
leQtion. After - reciting that, © Where= 
* as George Woodford Tbelluſſon, eſquire, 
te was lately choſen one of the burgeſſes, 
c &c.; and that the lower Houſe had ad- 
« judged his election to be void, &c.— By 
*© means whereof our ſubjects of the faid 
„% borough are deprived of one burgeſs ta 
* treat for the benefit of the ſame borough 
* in our faid parliament, &c.” It com- 
mands, That in the place of the faid 
& George Woodford Thelluſſon, one other fit 
ee and diſcreet burgeſs, freely and indiffer= 
« ently, he (the returning officer) cauſe to 
te be elected. Thus this ſecond writ diy 
rely refers to the former, which com- 
manded the ſheriff, ** two burgeſſes, of 
_ the moſt ſufficient and diſcreet, freely and 

6 indifferently to cauſe to be elected; ſo 
« that through an improvident election the 
affairs of the kingdom might in no wiſe 
25 * temain unfiniſhed.” An election is im- 
20}, T's | provident | 
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provident when it will not bear the teſt and 
ferutiny of the Houſe of Commons. Till 
ſuch 4 return be made, all intermediate 
elections are mere nullities, and the writs 
for them are no more than proceſs to com- 
pel A ſufficient and valid return to the 8 
writ for calling the parliament. x | 
As to the conſtruction of Blackſtone, it is 
hh neceſſary for me. to go that length. 
When once the election ordered by the 
original writ of ſummons has taken place, 
and the exigency of that writ is anſwered 
by a valid return, the incapacity, perhaps, 
may ceaſe, and the guilty candidate be al- 
lowed to ſerve for that Place m_= any fu · 
ture” vacancy. For examp 1g 
Mr. Thornton to- have died, and a writ to 
have iſſued to ſupply the vacancy occaſions 
ed by his death, Mr. TBelluſſun might, per- 
haps, have been eligible to ſupply that vas 
cancy, becauſe his treating would have been 
prior to the iſſuing of, and was not given 
hems view to be elected under that writ. * 
As to the words * fur election, it is 
Bates to obſerve, that in the eye of 
ty Houſe, meme a v ies, either 


"T1 _= for 
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for a general vlection or to ſupply an oc- 
| caſional vacancy, every election under it, is 

Conſidered as one election, and that *fuch 
election, means, ſuch election as ſhall 
fatisfy the writ iſſued to call the patliament, 
or ta fill that vacancy, The 4/46oromgh 
caſe is deciſive on this head. The writ 
iſſued to ſupply the vacancy vccafioned by 
the death of Sir Michael Wentworth ; Fairfax, 
as I before ſtated; was returned. His elec- 
tion was avoided for treating, and the bo- 
rough was disfranchiſed for a twelvemonth. 
At the end of 2 year a new writ iſſued. 
But in ordering the writ," no notiee whats 
ever was taken of Fairfax, whoſe election 
had been avoided, and the writ was made out 
for the electing a burgeſs in the room of 
Sir Michael: Wentworth, knight, deceaſed; 
thereby referring to the original cauſe of the 
vacancy, and taking no notice whatever of 
the intermediate election of Fairfax, which 
having been avoided for treating, was con- 
ſidered as a nullity. and as if it e never 

taken ben : 


* 
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Search the journals and there are various 
inſtances of this nature. As in the caſe of 
Aldborough, nothing is ſaid of Fairfax, but 
reference is made to the cauſe of the origi - 
nal vacancy, ſo in that of Hrindon, no 
mention is made of Mr, Smith, but the 
writ refers to the general election . The 
Briſtol caſe; in 1680 + ; the Chippenham, in 
1691 1; the Clitheroe, in 1693 5 ; the Port/- 
mouth, in 1695 || ; and many others, are di- 
rectly in point; in none of them does the 
writ take notice of the perſon whoſe election 
was avojded. In all of them it refers to the 
general election, or to the original cauſe of 
the vacancy J. Thus in the beft times of 
this country, and immediately after the 
paſſing of the act, the Houſe of Com- 
mons conſidered as a nullity every re- 
turn procured by the means of en or 
treating. | 

I have now 0 the propriety of the 
conſtruction io which, I contend ;. namely, 


IA Doug. 283: F 9 Pan 684. t 10 Journ. 569. 
§ 11 Journ. 2, 31, 78. { 1x Journ. 412; 

All theſe writs may be ſeen in the Crown Office, 
in Chancery, and have been examined. 


„That 
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* That when a candidate has been con- 
« victed of treating, he is incapable to fill 
* the vacancy, to ſupply which the firſt 
« writ iſſued.” For my purpoſe it is not 
neceſſary to go further. The Thetford caſe 
3s directly in point; it is a precedent too 
ſtrong to be got over. Compare it with - 
this caſe, and there is not the {lighteſt dif- 
ference between them, except that in that 
caſe the party was diſqualified by a reſolu- 
tion of the Houſe; in this, by a ſpecial 
report of a ſelect Committee. In the Ther- 
Ford caſe, you have ſeen that, incenſed at 
Mr. Shane's daring violation of the act, 
which had ſo recently paſſed, the-Houſe im- 
mediately upon his return being notified, 
took it up as a matter of privilege, and 
after a debate on the conſtruction of the 
ſtatute, on a day fixed for that purpoſe, 
expelled him as being ineligible. | 

Reſolutions entered into in this moſt 
| ſolemn manner, will. neceſſarily have great 
weight. They were not the effect of a factious 
or a party ſpirit; but the reſult of mature 
deliberation and diſcuſſion. They were the 
act o ths * houſe which paſſed this ſta- 

| 3 4 . tute, 


as bn, i . 
3.2. * Q- | K 8 
—_ * n a 


tute, ſupporting its own laws, vindicating 
its on privileges, and. ſtanding forth as a 


barrier between the freedom of election 


and the impudence of Mr. Shane, This 
conſtruction of the act was followed for the 
pace of ninety years, and was never doubt- 


d or called in queſtion from that time till 


the year 1787. Nor can an inſtance of a 
different conſtruction be produced, with the 
ſingle exception of the ſtray extrajudicial 
eefolntiong. of the ſecond Norwich Com- 
mittee. But the opinion of Mr. Dowglas, 
I am told, is alſo to be quoted againſt me: 
And from the. confidence with which it is 
referred to, one might be led to imagine 

that he had given a decided opinion. No 
| ſuch ching Although his Work profeſſes 
to be no more. than a report of caſes deter- 
mined before ſelect 2026 F yet it is a 
moſt valuable performance ; and, with- the 
notes, forms a complete body of election 
law. In his notes to the Sr. Ivet cafe, he 
abſtractiy Rates the different opinions which 

have prevailed on the conſtruction of this 
Wants. He ſays, The moſt obvious 
! of the words is, that the perſon 

« who 
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ho in order to be elected has desll 
of any of the different ſpecies of bri 
'* there deſcribed; ſhull be incapable of ſit- 
** ting by a return made of him to the par 
** ticular writ, after the 2% of which, or 


«after the vacancy which gave occaſion to 


_ * jt, his offence was committed. By this 
* conſtruCtion, if upon ſuch. perſon being 
* returned, and in conſequence of the proof 
te of the offence, his election being declared 


66 void, Aa new: writ 1 ©, and he | 


« ſhould ſtand again, and be choſen and re- 
* turned without renewing the offence aſtet 
© the teſte of ſuch new writ, he would be 
entitled to fit on this new; election 2. 
The object of Mr. Dong lar as clearly to 
int out the law; having given one fide 
the queſtion, he goes on, The ſta⸗ 
tute however has been underſtood · other 
« wiſe ; and the words . Juch election, ate 
explained to mean, any election made to 
„fill the particular ſeat, for which the firſt 
4 writ iſſued; which although a new writ 
iſſues, the ſecond election is to . for ie 


om {4 66 cannot 
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cannot be faid to have been ſupplied by 


« the firſt, nobody having been thereby en- 


© titled to take poſſeſſion of it*.” The 


bhnly inference then to be drawn from this 


tend. 


is, that though in the opinion of ſome, the 


obvious meaning of the words is, that ſuch 
perſon would be entitled to fit upon ſuck 
new election, yet, in his reſearches, Mr. 
Douglas finds, that the prevailing ſentiment 
and the practice have been otherwiſe, He 


gives no opinion of his own; but, through- 


out the whole of his valuable work, he ar- 
gues the points that ariſe ; wherever the 
law is open and undecided, he regularly 
ſtates his opinion. The inference there- 
fore is fair, that where (as in this caſe) 
he gives no- opinion whatever, it is becauſe 
be found the law clear, and ſettled beyond 
diſpute. It is, however, ſufficient for me, 


that he admits that in practice the ſtatute 


has been conſtrued in the manner 1 . 


Mr. T; belluſſon, 0 5 is at t any rata 


Belgie The event muſt be the ſame, 


* 2 Doug. 417+ 


whether 
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whether you adopt the broad conſtruction 
of Blackſtone, ſupported by the Thetford 
caſe, or ground your decifion on his inca- 
pacity to fill the particular ſeat for which 
the firſt writ iſſued, and after the Ze/fe of 
which writ his offence was committed. 
But it is ſaid, that the Thetford caſe is ab- 
| ſurd, and of no authority, on account of the 
ſeverity of its puniſhment; as if it were 
ſuch a dreadful thing to incapacitate for the 
remainder of the parhament, a perſon who 
has endeavored. to obtain a, ſeat in it by 
bribery and corruption. But the idea of 
the ſeverity of the puniſhment ariſes from 
miſtake, When the act of William paſſed, 
parliaments were triennial, ſo that the 
whole puniſhment which it inflicted, for an 
offence ſo heinous, was to doom the perſon 
who committed it to a three years repen- 
tance. The ſeptennial act, which extended 
the duration of parliaments from three to. 
| ſeven years, made no alteration in the ſta- 
tute of King William. There would have 
been no great harm had it increaſed the 
- puniſhment, and extended it to a diſqualifi- 
| cation for life, But without contending to 
nas the 
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the full extent of Black/ore and the Thet- 
ford cafe, I quote them in as much as they 
ſupport my conſtruction of the act. The 
eaſes of Kirkudbright * and Honiton +, how- 
ever, are ſufficient for my purpoſe. Ac- 
cording to them, a candidate 'who has 
procured his election by bribery or corrup- 
tion, is ineligible to fill the vacancy which 
his corruption has occaſioned.” Or, in the | 
words of Mr. Douglas, to fill the parfictier 
| 2 for which che firſt writ iſſued. 
Having thus proved the-ineligibility o 
Mr: 7; beltuſſor, it only remains for me+to 
ſhew, that in conſequence of my having 
given due notice to the electors, Tam en- 
titled to be the fitting member. On this 
| head 1 ſhall not offer any thing of my own; 
but ſhall content myſelf with reading a 
quotation from the very valuable work of 
the learned Serjeant, who is oppoſed to me. 
Votes "tendered: for a perſon who is dif- 
* qualified t to fit in parliament, are thrown 
« away and loſt; but-as the ſheriff is not! 4 
7 5 of the 1225 or difubllity rad the 


p ü 11 + Ante, 152. Ch ; 44 S 
283 : "7 candi- 
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, candidate, he is bbund to receive them 
on the poll, and make his return in favor 
cc of him who has the majority.” It muſt be 
* remembered, however, that in cafe a can 
« didate laboring under diſabilities ſhould 
* be returned, the election will be avoided 
on petition ; and that if before the elec- 
tion comes on, or a majority has polled, 
notice is publicly given of his diſability, 
ce the unſucceſsful candidate next to him on 
« the poll, muſt ultimately be the ſitting 
% member . It would be preſumptuous 
in me to add any thing in ſupport of this 
authority. I ſhall prove that I gave due 
notice; and muſt requeſt your deciſion, in 
the firſt ere on de n of cligin 
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The identity of Mr. TBelluſſan was ads 
mitted. 

FJobn Townſhend, deputy bailiff for Soueha 
ind; proved, That a poll bein g demand - 
ed for Mr. Thellufſon, Mr. Tierney ad- 
dreſſed Sir Watkin Lewes, the returning 
officer, previous to the taking of the poll. 
He addreſſed him on the huſtings as return- 
ing officer, and informed him that Mr. 
 Thelluſſon was incapacitated from being 4 

candidate at that election, and defired him 
to take notice of it. This was ſpoken in a 
loud voice, ſo that every perſon preſent 
could hear it.— After this, Sir Watkin 
Lewes addreſſed himſelf to the perſons 
preſent, and took notice of what Mr. 
Trerney had aid, but added, that he did not 
think himſelf authoriſed to determine that 
queſtion ; it was in general terms that he 
noticed what Mr. Tierney had ſaid, and his 
addreſs was to the electors who were ſtand- 
ing in the front of the huſtings. The wit- 
neſs ſaw ſeveral hand- bills in large capitals, 
but did not take notice whether any of them 
contained the ſpecial report of the laſt 
Committee. — He had never heard the 
whole of that report till it was read in this 
Com- 
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Committee. The ſubject of incapacitation 

was much canvaſſed by all the electors. 
The witne(s had an imperfe& recollection 
of its having been ſaid by ſomebody on the 
huſtings, That Mr. TBbelluſſon having been 
incapacitated by a reſolution of the Houſe 
of Commons, all votes given to him would 
be thrown away. 

William Maxwell was preſent on the 
huſtings the firſt day. Previous to the 
opening of the poll, he heard Mr. Tzerney 
give notice to the returning officer, that in 
© conſequence of the deciſion of a Committee 
of the Houſe of Commons, Mr. Thellufſon 
was ineligible, and that all votes given to 
him would be thrown away. Mr. Tierney 
afterwards addreſſed the eleQors, and in- 
formed them alſo, that all votes given to 
Mr. The/luſſon would be thrown away. 
This was the- ſubſtance of what paſſed, It 
was previous to the opening of the poll, 
and the whole was ſpoken in fo audible a 
tone of voice, that all thoſe who ſtood near 
the huſtings muſt have heard it. The 
witneſs recollected diſtinctly, that Mr. Tier- 
ney gave notice both to the returning officer, 
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and to the electors. The returning office? 
ſaid, he would receive the votes tendered 


for either candidate, that he had conſulted 


counſel on the queſtion of Mr, Thellufſon's 
eligibility, and that they were of. opinion 
that he was eligible. The electors deſired 
he'would name the counſel, to which he 
anſwered that he would. The witneſs ſup- 
poſed that he did name chan, bfit he did 
not hear their names. The witneſs was 
not an elector of Southwark, he attended 
merely as a friend of Mr. Tierney. | | 
William Oſborne, an elector of ads * 
wind; preſent on the huſtings on the firſt 
day. Previous to the opening of the poll, 
Mr. Tierney did, in a particular formal man- 
ner, addreſs Sir Watkin Lewes in ſome ſuch 
words as theſe. “ Take notice, Sir Watkin 
Lewes, that I deem George Woodford 
_ «© Thelluſſon, eſquire, incapacitated from of- 
* fering himſelf a candidate.” This notice 
was given in a very audible tone of voice, 
and in the opinion of the witneſs muſt 
have been heard by the electors. The wit- 
neſs voted for Mr. Tierney. - | 
3 Mr. a: cloſed that part of his 
- | caſe 


OF SOUTHWARK. 2329 
raſe which related to the eligibility of Mr. 
7 Belluſſon. In ſtrictneſs, he had a right to 
ſum up his caſe before the counſel on the 
other ſide proceeded in the defence * ; but 
he did not claim the exerciſe of this right, 
and it would have been of no advantage 
to him; as the whole depended ori the point 
of law which he had already argued fully in 
his opening, eſpecially as he was entitled to 
reply upon the ſpeeches of both the learned 
gentlemen oppoſed to him. 


DEFENCE: 

Mr. Dalla. It is my Sine to argue in 
ſupport of the eligibility of Mr. Thellulſon. 
But, important as this queſtion is to him, I 
do not feel much anxicty as to the reſult, 
although on account of indiſpoſition, I feel 
myſelf hardly equal to the taſk; but it 1s 
not my practice to delay. _ 

Of the numerous allegations contained 
in the en ren have been e 


— 


» x Doug, 64 


. 


aban+ 


226 SECOND CASE 
abandoned. I have therefore, the autho- 
rity of the petitioner himſelf; that, though 
he made a direct charge of bribery, that 
charge was totally deſtitute of foundation. 
The allegation that the petitioner had the 
majority of legal votes, is alſo expreſsly de- 
ſerted. The, whole of this caſe therefore, 
at preſent under conſideration, reſolves! it - 
ſelf into two queſtions ; firſt; the eligibility 
of Mr. Thelluſſon; and ſecondly, ſuppoſing 
him to be ineligible; whether the petitioner 
ought to be the fitting member. On the 
latter point I ſhall not at prefent make a 
fingle obſervation,” this not being the time 
to diſcuſs it: J ſhall confine myſelf to the 
queſtion of eligibility. * 

This cafe grows out of the proceedings 
of the former Committee: It therefore be- 
came neceſſary to put the former petition on 
your minutes, to ſhew the nature of the 
complaint. In that petition the only charge 

is, that before the firſt election Mr. TBelluſ- 
| fon had offended againſt the ſtanding order 
of the Houle, and the act of King Witham, 
by giving to perſons having votes in ſuch 
election, meat and drink, after the zefte of 
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the writ, in order to procure himſelf to be 
elected. — This is the only charge contained 
in the firſt petition. It is neceſſary that 
you ſhould bear this in yourglipds,—After ib -- 
cloſe inveſtigation of the buſineſs, that 
Committee reſol ved, rod hat at the laſt 
e election for the borough off Southwark 
% George Woodford Thelluſſon, eſquire, did 
e act in violation of the ſtatute of the 7th 
% of William the third, cap. 4.; whereby he 
is incapacitated to ſerve in 1 
& upon ſuch election. 

This reſolution is in general wings Tt 
merely ſtates that Mr. T; Belluſſom did act in 
violation of the ſtatute of King William; 
but whether this violation was by giving 
money, or by giving entertainment, does not 
appear on the face of the reſolution. It can 
only be collected by referring to the evi- 
dence. To prove it could not have re- 
lated to bribery, as contraſted with treat- 
ing, I ſhall give in evidence the minutes 
of the laſt Committee. In them no proof 
of bribery appears, nor is there any allega- 
tion to that effect in the petition. The only 
queſtion then for you to determine is, whe- 
| | Q 2 ther 
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ther by treating the electors of Southwark; 
in May laſt, Mr. Thelluſſon is incapacitated 
from ſerving in parliament upon an election 
which took place in the December fol- 
lowing. a 
But this ſuppoſed ineligibility of Mr. 
Thelluſſon, has been argued upon two 
grounds. F irſt, the law and cuſtom of 
parliament : Secondly, the fair conſtruc- 
tion of the ſtatute of King William. 1 thall 
examine both theſe grounds. | 

Firſt—The law and cuſtom of parlia- 
ment. Theſe can be diſcovered only from 
an examination of the rolls and records of 
parliament, But "before I enter upon an 
examination of them, I ſhall lay down a 
fundamental propoſition, which I requeſt 
you to recollect throughout this enquiry. 
I admit that it appears upon the records of 
parliament, That from the earlieſt times, 
bribery, (that is) « the giving money for 
votes, ever did (as it ever ought) avoid 
an election. I admit that by the common 
law of parliament, ſuch ever was the con- 
ſequence of bribery ; and that, by ſtatute, 
treating is placed on the fame footing as to 


\ 
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that particular, and that an election pro- 
cured by it is void. So far there is no 
difference between us. The only queſtion 
is, whether a conviction of treating incapa- 
citates the party from filling that particular 
vacancy. The petitioner has contended 
in the affirmative, partly upon general 
principles, which he termed conſtitutional, 
partly on the ſtatute, and the authority of 
adjudged caſes. One of theſe principles is, 
that no man ſhall profit by a breach of 
poſitive law. Having ſtated this principle, 
and cited the ſpecial reſolution of the for- 
mer Committee, he fancied every thing was 
done. But he carefully avoided ſtating 
where this propoſition is to be found, or 
the authority on which it reſts. The re- 
verſe is not only eſtabliſned, on the cleareſt 
| principles of law, but it is the reſult of ne- 
ceflity, In the Flintſhire caſe, now de- 
pending, the objection to the ſitting mem- 
ber is, that he is a minor, and therefore 
diſqualified by. law from fitting in parlia- 
ment. This diſqualification ariſes. from a 
ſtatute which alſo inflicts a penalty for the 
breach of it. 4 Nobody, however, will con- 
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tend, that if after this election and before 
the next, Sir Thomas Moftyn were to come 
of age, this breach of a poſitive ſtatute 
would incapacitate him from ſerving upon 
ſuch ſecond election; yet he would owe his 
ſeat to his having infringed this a& of 
parliament at the former election, and thus 
would profit by a breach of poſitive law. 
Another principle laid down by the pe- 
titioner is, That no perſon ſhall be benefit- 
ted by his own corrupt practices ; and, he 
thence infers, that Mr. T hellufſon having 
formely corrupted the electors of South 
aar, is thereby incapacitated to ſerve on 
the preſent election. How far this argu- 
ment is conſiſtent, it is for you to judge. 
At i is contended that the influence created by 
the treating at the firſt, muſt have con- 
tinued to operate at the ſecond election; 
vet it is admitted, that if there 8 
another vucancy, Mr. Thellufſn would have 
been eligible t to fill it; that if in the interim 
Mr. Thornton had died, Mr. T. belluſſon was - 
eligible to: ſupply his. place. Then, what 
becomes of this argument, or pretended 
principle ? - This admiſſion puts an end to 
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it at once. It ſhews it to be inconſiſtent, 
inaſmuch as it attempts to prove, that Mr. 
Thelluſen cannot be. elected under any given 
circumſtances, as long as the influence of 
bis treating ſhall exiſt, and yet admits, that 
he might have been. elected. on a vacancy, 

ariſing from any other cauſe. Beſides, it is 
a begging of the queſtion : it aſſumes the 
very point in diſpute, namely, that the 
treating of Mr. Thellulſan in May, continued 
to operate, and in fact influenced the votes 
at the laſt election. Such are the general 
principles on which the petitioner founds his 
cale. I have endeayored to tow, vith * 
ſucceſs. 1281 
If Mr. Thellafor is ineligible, his ineligi- 
bility muſt ariſe, either from the common 
law and uſage of parliament, or from the 
ſtatute of king M illiam. The queſtion then, 
3s, when by law did treating become ille- 
gal? When did it firſt avoid an election? 
| When was 4 perſon, whoſe: election was 
thus avoided, firſt. rendered incapable” ta 
ſupply that vacancy? Bribery and taeating 
are as diſtinct in law, as any two offences 

which the mind can ſuggeſt, | I admit, that 
Q4 bribery 
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bribery is a groſs and heinous offence, which 
creates an incapacity ; it always did ſo by 
the common law of parliament. But the 
yery authorities quoted by. the Petitioner, 
prove the reverſe as to treating. White 
locke (whom he firſt quoted) after enume- 
rating what the law prohibits,  * & ſolicita- 
<« tions, bribings, gratifying of ſheriffs, giving 
6 money or rewards, &c. adds, © it were 
« well, if i it extended to drink and entertain- 
ment.“ He ſtates bribery to be an offence 
which diſqualifies 3 he felt and deplored the 
want of a law to extend the ſame incapacity 
to treating,* eit mere well if it extended to drink 
«.and entertainments.” Then I am armed 
with an authority produced by the petitioner 
himſelf; that at the time when #þ:telocke 
wrote, treating was not an offence puniſh= 
able by any Known law, or which created 
any incapacity. This is a material conſi- 
deration, which renders the whole perfectly 
| clear. It is true the reſolution” of the 
Houſe * declared treating to be bribery Z 
but it is a legal, general, and conſtitutional 
principle, that if at any time treating was 
ot e en ſhort of an act of par- 

19 0 | | Lament 
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liament could make it ſo. A reſolution of 
the Houſe of Commons cannot make a 
law; at moſt it can declare what the law 
and uſage have been; but we have ſeen 
from Whitelocke, that the hw and age 
were the other way. © 

The ftatute of king Villiam firſt aſs 
treating an offence. This brings us to the 
enquiry, whether, under that act, an inca- 
pacity to ſerve in parliament attaches as a 
conſequence of treating. This is, in fact. 
the only point in the cauſe. The whole 
depends upon the conſtruQtion 1 that 
ſtatute. | 

In conſtruing the act, two things are to 
pe attended to; firſt, the clauſe of prohibi- 
tion; ſecondly, the clauſe of incapacitation. 
The firſt, in general terms, prohibits the 
giving any proviſion or entertainment, after 
the tete of the writ of election, in order to 
be elected. The ſecond, declares the con- 
ſequence of infringing it. The thing pro- 
hibited, is not prohibited at all times, and 
under all circumſtances. The party candi- 
date is prohibited from giving entertain- 
won only after the tefte of the writ, and 
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before his election. Such are the words 
and language of the ſtatute. At any other 
time he may treat to what amount he 
pleaſes, even with a view to be elected. 
What becomes then of the reſolution de- 
claring treating to be bribery, and of the 
inference attempted to be drawn therefrom ; 
that all the penalties of bribery attach upon 
treating? The act need only to be looked 
at to ſee, that, upon a fair conſtruction, and 
even according to its very letter, a candi- 
date may, whatever be his view, treat with 
impunity up to the day of iſſuing the writ, 
and again immediately after the election is 
cloſed; If a candidate, with a view to being 
elected, ſhall treat to any amount during 
the whole of the fix months next before 
the election, but ſhall ſtop on the day of 
iſſuing the writ, and in conſequence thereof 
Mall be returned; or, if having treated 
without effect, even during the election, he 
continue his entertainments after the cloſe 
of the poll, in order to be elected upon the 
next avoidance; and it thall ſa happen, that 
the election of his opponent is avoided, and 
he himſelf ſhall then get returned; in either 
5 | of 
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pf theſe caſes, his election thus obtained is 
good and valid in law. Such is the con- 
ſtruction put upon the act even by the pe 
titioner himſelf; for at the cloſe of the ”" 
day's poll, addrefling himſelf to the elec- 
tors, he told them, that as treating was no 
longer contrary to law, he hoped that Mr, 
Thelluſſon would exerciſe his hoſpitality, and 
he invited them all to partake of it. 
The period of time within which the 
treating takes place, is a material ingredient 
in the offence, The influence excited by it, 
at any other time than between the iſſuing 
of the writ and the day of election, cannot 
Tender an election void. Had Mr. Thel- 
luſſon, foreſceing the diſſolution of the laſt 
'parliament, treated for fix months before, 
but ſtopt on the day of iſſuing the writ; 
then this election would not have been void, 
notwithſtanding the influence which his 
treating might have created. By the ex- 
| preſs letter of the act, the prohibition to 
give entertainment or proviſion, is confined | 
to the period between the day of iſſuing 
the writ, and the day of election. Is Mr. 
Pieter at preſent in the fituation of 
| having 
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having treated between the day of iſſuing 
the writ and the day of his election? It is 


not pretended, that he treated during the 


laſt election, or after the iſſuing of the laſt 
writ. But then, it is ſaid that he treated 
after the ifluing of the firſt writ ; and that 
the election under that writ, having been 
geclared void, it is as if no election had 
taken place. But what ſays the ſtatute ? 
„That he ſhall be diſabled and incapaci- 
* tated upon ſuch election, to ſerve in parlia- 
ment, Such electiam being a term of 
reference, muſt relate to ſome election which 
has taken place; namely, to the particular 
election at which the treating and enter- 
tainments were giyen. The prohibition of 
the ſtatute. begins to operate immediately 
on the iſſuing of the writ ; it ceaſes to 
operate on the cloſing of the poll. Such 
e election, therefore, muſt refer to that par- 
ticular election which took _ between 
theſe two periods. 

To ſupport the contrary en the 
word* © ſuch” i be obliterated from the 
ſtatutęe, and any inſerted in its room; 
but den the incapacity will be general and 

* 
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perpetual, which is more even than is con- 
tended for by the petitioner. It will there- 
fore be requiſite, beſides expunging © ſuch” 
and inſerting © any in its room, to add 2 
ſentence, namely, to fill up ſuch vacancy.” 
The words of the ſtatute then will be * diſ- 
e abled and incapacitated, upon any election, 

6 to fill up ſuch vacancy, to ſerve in parlia- 
ment for ſuch county, &c.“ which is 
exactly the petitioner's conſtruction. This 
is an ingenious method of conſtruing an act 
of parliament. But it is not expounding an 
old ſtatute, but making a new law. With- 
out theſe alterations and additions, the con- 
ſtruction contended for by the petitioner 
cannot be ſupported. N 21775 

This is neither the quibble nor the ſo- 
phiſtry of a ſpecial pleader. It is no nice 
or ſubtle diſtinction. The legiſlature thought 

the inſertion of the words, © ſuch election, to 
be of confiderable conſequence. Although 
the petitioner piled the Journals to the 
ceiling, and quoted from them fifty or ſixty 
precedents in ſupport of his argument ; yet 
there is one precedent, in which the legiſla- 
ture has left an important document of their 
meaning, 
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meaning, which ſeems to have eſcaped his 
reſearches or his memory. The bill, when 
introduced into the Houſe, had not the 
words ** /uch election; they were inſerted 
afterwards, by way of amendment. The 
bill was couched in general terms: . diſ- 
* abled and incapacitated to ſerve in parlia- 
« ment for ſuch county, &c.” and ** ſhall 
« ſuffer and undergo ſuch pains, puniſh- 
* ments, penalties, impriſonments, cenſures; 
« expulſions, and incapacities as the—" 
thereby creating a general incapacity to ſerve 
for that place in parliament. But on the 
third reading, when the queſtion was, whe- 
ther the bill, thus worded, and thus ex- 
tenſive in its operation, ſhould pais ; an 
amendment was propoſed to be made by 
leaving out the laſt words, © and ſhall ſuf- 
« fer and undergo, '&c.” and the ſame 
was, upon the queſtion put thereupon, 
agreed to by the Houſe. Another amend- 
ment was propoſed to be made, by in{crung 
the words, upon ſuch election; and the 
fame was, upon the queſtion put there- 
upon, agreed to by the Houſe, and the bill 
1 amended 
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amended at the table accordingly . The 
words, © ſuch election, therefore, inſtead off 
being expletives or. quibbles, are the very 
words on which the whole conſtruction of 
the act depends. This is the only caſe in 
the Journals directly in point, and the only 
ene. which the petitioner has not quoted. 
It directly proves, that inſtead of extending 
the incapacity, the intention of the legiſla- 
ture was, to reftrain and confine it to that 
particular election, between the, cloſe of 
which and the Zefte of the writ, the offence 
had been committed. One or other of 
theſe two. concluſions, therefore, muſt be 
drawn; either that Mr. 'The/lufſon is for 
ever ineligible to ſerve in parliament for 
Southwark, which is not contended ; or that 
the words, ©* /uch election, mean the par- 
ticular election which has been avoided. 

But various and different conſtructions 
of the ſecond clauſe, have been ſtated by 
the petitioner : a pretty ſtrong proof, that 
none of them are right. Firſt: It is ſaid 
that the incapacity is general, and extends 


® x1 Journ. 387. | 
| to 
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to every future election. Secondly : If not 
general, that it exiſts during the whole of the 
particular parliament. Thirdly: That it is 
confined to the vacancy; to fill up which; 
the writ originally iſſued. The firſt is aban- 
doned on all fides ; the ſecond alſo has been 
given up; the whole of the caſe there - 
fore is reduced to * nne of the 

third. 
The true meaning of the 4 ſeems 
to be, that no perſon ſhall be allowed to 
ſerve upon àn election obtained by his dyn 
miſconduct. A perſon convicted of treat- 
ing, is incapacitated to ſerve; on what 
election ? on © ſuch election; that is, on 
ſuch election as he procured by his miſ- 
conduct. Then the queſtion ariſes, whether 
when he has been puniſhed for his miſcon- 
duct, by the avoidance of that election; the 
incapacity extends further, to the next or 
any future election? The words of the ſta- 
tute prove that it does not. They are 
mere words of- reference ; there is nothing 
proſpective in them, nor any mention of a 
future vacancy. By inſerting the words; 
« ſuch election,” it was meant expreſsly to 
a | 8 confine 
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tonfine the incapacity to that election; 
otherwiſe it would have been unneceſſary to 
inſert them. By various acts of parliament, 
the commiſſioners of the victualling office, 
and other contractors, are, in general terms, 
rendered incapable to ſit or vote as mem- 
bers of the Houſe of Commons, nearly in 
the words of the ſtatute of | king V, liam, 
But the ſtatute of king William has an ex- 
planatory clauſe which they have not. Leſt 
the diſability ſhould be extended to any future 
election, it firſt confines the incapacity to 
_ the particular election ; and then hy a ſub- 
ſtantive clauſe enacts, that ſuch f perſon 
© ſhall be, to all intents; conſtructions, and 
** purpoſes, as if he had Been never return- 
tc edꝭ or elected member for the parliament.” 
Mr. Thellufſon, therefore, is t all' intents; 
conſtructibns, and purpoſes, as if he had 
been. never returned or elected member for 
the: parliament; he is, therefore, to all in- 
tents, conſtructions, and / purpoſes, in the 
fame ſituation a every other perſbn in the 
kingdom. On no principle of law or juſtice 
can his ſituation be ſtated to be different. 

Nothing can be cleurer than the words of 
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the act; they put him on a footing with 
every other ſubiect; he is as if he had never 
been elected a member for the parliament. 
Can it be ſuppoſed that the legiſlature were 
ſo abſurd as to declare in the ſame ſituation 
as every other member of the community, 
a perſon whom they meant to puniſh ſe- 
verely, and ſubject to peculiar diſabilities. 
Whether you take the whole act together, 
or each clauſe of it ſeparately, the neceſſary 
concluſion is; that as he is in the ſame ſitu- 
ation, he is under no ineapacity to which 
every other ſubject is not equally liable. If 
you determinè other wiſe, you will annihilate 
the ſecond clauſe, and repeal the ſtatutes! * 
But it is ſaid, that bribery: creates an in- 
capacity. Be it ſo. It does not thereſore 
caſes of bribery, I admit, the guilty parties 
have been declared ineligible to ſupply the 
vacancy. The caſes of Kirkudbright; Hani. 
ton, and Hinaon, which. have been quoted, 
fully eſtabliſh this point / Theſe caſes were 
determined under Mr. Grenvillb's act; but 
it muſt be recollected, that in each of theſe 
_ We was — allegation in the 
Of WES. petition. 
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Petition. Diſtinct acts of bribery were 
given in evidence, and the parties convicted 


were thereupon declared ineligible to ſerve 
in parliament.. But theſe cafes are not 
caſes of tieating, but of bribery, With one 
lingle e exception, there is n6 cale either 
before or ſince the ſtatute of kin g Milliam, 
where the matter of complaint was confined 
to treating. This muſt be attended to. 
On whatever ground theſe caſes were de- 
termined, whether on the ground of bri- 
bery, of other corru pt Practices, or of von- 
tracts for money, or upon them all com- 
bined with treatin 8g. they were pot decided 
on the ground of treating only 3 3 bribery and 
treating, as I have ſtated, are perfectly dif- 
tinct in law as well as in fact. The very 
naming of them marks the difference. T he 
act of King William is called, * the treating 
te act that of George the Second, * the 
« act againſt bribery, and corruption.” 
Whenever theſe two acts are mentioned, 
they are thus diſtinguiſhed ; each by its ap- 
propriate appellation applicable to its ſub- 
ject matter. To ſhew that this diſtinction 
always exiſted, it 1s only neceſſary to refer 


whe. | to 
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to the quotation you have heard from the 
notes of Whitelocke *. It clearly proves, 
that bribery and treating were not originally 
conſidered to be the ſame offence. 

But Whitelocke is not the only perſon 
who has marked the. difference between 
them; it has been noticed, and the fame 
conſtruction has been put upon this ſta- 
tute, by almoſt every writer on the ſubject. 
Mr. Simeon is very full upon this point ; he 
. ſays, « the conſequence ariſing from the 
« determination of the Committee, that a 
« candidate, or his agent, Has been guilty of 
« bribery by the common law of parlia- 
« ment (as we have already ſhewn) is an 
*-aycidance of the election. By the act of 
10 king William, the penalty, according to 
« the ſtrict meaning of the words, is not 
* carried further. By the words of the 
« reſolution, on which the ſtatute is form- 
<« ed, and which, therefore, is a key for ex- 
ec plaining it, the offence makes every 7 fuch 
« election void as to the perſon. fo offending, 
« and renders the perſon ſo elected inca- 
6 pable t to fit i in parliament by duch election. | 


Ante, p. 155. 
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ce By the ſtatute he is incapacitated-upon ſuch, 
* election to ſerve in parliament, and he is 
* thereby declared to be to all intents, &c. 
« as if be bad never been returned or elected 
* member for the parliament. It is obſerv- 
able, that the words of the reſolution; after 
* having declared the electian void as to ſuch 
_ © perſon, adds further words of incapacita- 
« tion to fit on ſuch election. Now to put the 
* ſame conſtruction on both parts, is to make 
* the ſtatute actum agere ; and yet to ex- 
© tend the latter part, upon inference of a 
* double meaning, beyond the words ,/uch 
* election, would be repugnant with that 
« rule of conſtruction which ſays, expreſſio 
* facit ceſſare tacitum, ſuppoſing that ſuch 
an implication aroſe, which it does not 
* neceſſarily, becauſe the clauſe is in the 
* conjunctive. The words of the ſtatute 
„are not wider than thoſe of the reſolu- 
* tion, and the addition of the laſt clauſe 
above ſtated, which puts him, 10 all intents, 
« into the ſituation of not having been re- 
« turned, leaves him clearly eligible on a 
re- election, · becauſe by the common law 
« of parliament, independent of the ſtatute, 

e he 


246 SECOND CASE 
« he remains eligible, notwithſtanding the 
© bribery . Hence it follows, that if, as 
I have ſhewn, treating was diſtinct from 
bribery before the ſtatute of king William, 
that ſtatute has not done away the diſtinc- 
tion. Bribery is the giving of money at 
any time. Treating is prohibited only 
after the ze/e'of the writ, and during the 
election. Bribery does not depend on the 
conſtruction of the ſtatute; it is immaterial 
at what time it is committed. Bribery 
at any time renders an election void, and 
induces future incapacity. This is the ge- 
neral law of the land, and the conſtant 
uſage of parliament. Not ſo with regard 
to treating. This diſtinction puts an end at 
once to all the arguments drawn from deci- 
fions in caſes of bribery. My propoſition, 
therefore, i is, that before the ſtatute of king 
William, bribery exiſted as an offence, treat- 
ing did not; that is, it did not render an 
election void. No law againſt treating can 
be ſhewn previous to the ſtatute of king 
William, founded on the reſolution of the 

Houſe. Bribery was at all times an 
offenoe well known to the laws; but, till 


* Treatiſe on the law of election, 172. 
tat 


—— 


them. The offence of treating, therefore, 
and its puniſhment, muſt depend upon the 
ſtatute. But as the treating in queſtion did 
not take place within the period in which 
it is prohibited by the ſtatute, it cannot 
affect the ſeat of Mr. Thhelluſſon. To prove 
more ſtrongly the diſtinction between bri- 
bery and treating; ſuppoſe, before the reſte 


of the writ, Mr. Thelluſſon had; diſtributed 


twenty ſhillings among the electors, in or- 


der to procure their votes; this would have 
been bribery, and would have rendered his 


election void. Suppoſing that for ſix months 
previqus to the iſſuing of the writ he had 
treated the electors with the moſt unbound- 
ed profuſion; this would not have been 
within the prohibition of the ſtatute, and 
would not have avoided his election 

But the caſe may be put in a till clearer 
point of view. Beſides: the ſtatute of king 
William, there is another act in ſupport of 
the freedom of election 5. Its title is, © An 
« act for the more effectual preventing 
_ ©. bribery and corruption in the elections of 
members to ſerve in parliament. Ta 

2 Geo. 2. c. 24. 
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_ that period treating was totally unknown to 
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this act we muſt reſort to ſee what is the 
crime of bribery. When that act paſſed, a 
conſiderable period had elapſed ſince the 
paſſing of the ſtature of king William, which 
being in pari materia, muſt have been in 
the contemplation of the legiſlature. Com- 
pare then the law, as it ſtood before the 
pailing of theſe ſtatutes, with the ſtatutes 
themſelves. The act of king William, which 
had treating only in view, no where makes 
any mention of -bribery ; and in that of 
George the Second, the fole object of which 
Was the prevention of bribery, not the 
. lighteſt notice is taken of treating. By 
that ſtatute, bribery is defined to be, ta 
© aſk; receive, or take any money, or other 
© reward, by way of gift, loan, or other 
device; or to agree or contract for any 
* money, gift, office, employment, or other 
reward whatſoever,” dropping entirely 
the words of the ſtatute of king William, ' 
© any meat, drink, entertainment, or pro- 
* viſion.” The concluſion from this is 
irreſiſtible, namely, that in conſtruction 
of law treating is not bribery, This 
is further confirmed by the words of 
the oath, which the 2 Geo. 2. preſcribes 
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iq the elector, That I have not received, 
#5 &c. any ſum or ſums of money, office, 
| q place, ar employment, gift, or reward.” 
If treating and bribery were the Gme 
offence, the words of the ſtatute of king 
William, meat, drink, entertainment, or 
te proviſion,” would have been inſerted in 
this act; but theſe words were either to- 
tally forgotten or purpoſely omitted, both 
in the oath and the enacting clauſe. 
" The ſtatute of George the Second is not 
confined to the receiving money by way of 
gift ar loan; it goes further, and adds, © or 
i other device; thus picking and cul- 
ling eyery word the language can afford, to 
deſcribe exactly the offence of bribery, and 
include all its branches ; yet neither in the 
title, the preamble, the oath, the prohibi- 
tion, or the penalty, is there one fingle word 
about treating, or the giving meat, drink, or 
entertainment; a clear proof that the legiſ- 
lature did not conſider treating as tanta- 
mount to bribery, 

The petitioner has ſaid, that treating 
having been declared to be bribery by the 
reſolution of the Houle, all the penalties of 
bribery _ 
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bribery immediately attach upon treating. 
The ſtatute of George the Second, beſides 
perpetual incapacity, inflicts a penalty of 
L. 500 on a conviction for bribery. Is he 
ready to contend, that bribery and treating 
are. ſo far the ſame that the diſabilities of 
the 2d of George the Second alſo attach, 
and that a perſon convicted of treating is 
liable to a penalty of J. 500 * I have 
now ſhewn, that the fundamental propoſi- 
tion of the petitioner, - that ' bribery and 
treating are the ſame, reſts upon a falſe 
foundation. Bribery never can: be legal ; 
treating is ſo, except at certain times.” 1 
have ſhewn, by the law and uſage of parlia- 
ment, by the teſtimony of Mhitelocłe, by 
the authority of Simeon, by a compariſon of 
the ſtatutes of king William and of king 
George the Setond, upon every ground, and 


# I have conſiderable doubts, whether treating does 
not come within the penalties of the 2 Geo. 2. 1 incline 
to think it does, upon a fair conſtruction of the act. 
Does not the elector treated, © receive a reward, by way 
« of gift or other device, to give his vote? Does not 
the candidate treating, « by gift or reward” en or 
progure the gear to give his votg?' 3 


n 
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in every point of view in which they can be 
conſidered, that bribery and treating are 
offences perfectly diſtinct, and that the pu- | 
niſhment of each is different. 

The next point is the form of the writ, 
Some inftances have been adduced, where 
the name of the perſon convicted has been 
dropped; in fome the words of the writ 
are general; in moſt caſes it is in the pre- 
ſent form; ſo that even on the form of 
the writ, to judge by the majority of caſes, 
the practice is againſt the petitioner ; but it 
is ſaid,” this is an alias or a pluries writ. 
What then? Still it is another writ, and 
the queſtion remains, whether Mr. T, "belluſ= 
ſon is eligible under this ſecond writ. With- 
out going into the queſtion, whether the 

Houſe violated the conſtitution, there is a 
celebrated inſtance in point. Mr. Wilkes 
was expelled the Houſe for a libel, and be- 
ing returned a ſecond time, his ſecond elec- 
tion was avoided. But although the offence 
for which he was expelled had long been 
known to our laws, yet the reſolution, 
| avoiding | his election, and ſeating his oppo- 
1 was deemed fo dangerous a precedent, 


ö that 
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that after a ſtruggle of ſome years, it was 
formally reſcinded by the Houſe as a vio- 
ation of the rights of election. In all caſes 
where the Houſe mean'to incapacitate, the 
incapacity is expreſsly ſtated, and appears 
upon the face of the writ. In the caſe of 
Mr. Wilkes, the Speaker's warrant expreſsly 
declared him to be ineligible, In the pre- 
{at caſe, where is · it even inſinuated in the 
writ, that Mr. Thelluſſon lies under any in- 
capacity to ſerve, in parliament? On the 
form of the writ therefore, as well as on 
the conſtruction of the ſtatute, the arßu- 
ment is againſt the petitioner *. 

I ſhall now proceed to an examination of 
the caſes brought forward by the petitioner 
in ſupport of his conſtruction of the ſtatute. 
Three authorities have been quoted. F irſt 
the Commentaries of Blackſtone. But the 
petitioner admits the doctrine of Blackfone 
not to be law; it is contrary to his own con- 
ſtruction of the ſtatute. He admits, in op- 
poſition to Blackſtone, that treating does not 
create a total incapacity to ſerve in parliay 


dee the writ in note (G) poſt, 
ment; 
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ment ; but then he endeavors to explain 
this paſſige of Blackſtone, and turn it to 
his purpoſe. His explanation i is curious. On 
A former occaſion, in commenting on the 
ſtatufe, he changed the word /ach into any; 
now he inſerts the word the before parlia- 
ment. Do but inſert the word the, he ſays, 
and every thing will be right. The omiſſion 
of it was owing probably to ſome miſtake 
of the compoſitor, or to an error of the 
tranſcriber. Do but expunge or inſert 
words as I deſire, and my arguments wilt 
be convincing, and my precede nts unanſwer- 
able. | 
| « Do but annihilate both time and place, 

« And make two lovers happy.” 

For the fake of argument, I will ſuppoſe 
this omiſſion to have ariſen from ſome clerical 
miſtake, and that the word “h ought to 
have been inſerted; even then we ſhall be 
as far as ever from the point. It will then 
be « incapable to ſerve for that place in 
e the parliament,” a conſtruction unwar- 
tanted by the ſtatute, and which alſo the 
petitioner has already given up. Even with 
the —— of * the,” Blackſtone is no au- 

"i thority 
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thority for him, unleſs, contrary to his owl 
admiſſion, he is ready to contend, not only 
that Mr. 7. belluſfon is ineligible to fill this 
particular vacancy, but that he is diſquali- 
fied for the whole of this parliament. —In 
this inſtance I repeat, Blackſtone | is no autho- 
rity—He took a haſty and erroneous view 
of the law, and gave a falſe expoſition of 
the ſtatute. | * 

Nor will the Thetford caſe avail the peti- 
tioner.— According to his own conceſſions 
it cannot be law-in its full extent, It was a 
caſe determined by the Houſe at large, and 
not by a Select Committee. This may in ſome 
meaſure account for its abſurdity. Thedeci- 
ſions of the Houſe, at that time, were not the 
moſt pure ; had they been tolerably decent, 
Mr. Grenville's act moſt probably never 
would have taken place. This caſe occa- 
ſioned a conſiderable debate, and at length 
the queſtion was carried by a majority of 
only 32. It can never ſeriouſly be quoted 
as a precedent. | Had i it confined the ineligi- 
bility to the particular vacancy, it might 
have been of ſome authority, but it exceeds 
all former limits, and extends the diſqualifi- 

cation 
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cation to the whole of the parliament. The 
only, precedent, therefore, which he has ad- 
duced, as fully ſubſtantiating his caſe, com · 
pletely fails him, and muſt be rejected, not 
only as abſurd, but as contrary to eee 
and to every ſound principle of law. 

There remains only the ſecond 8 
caſe, a caſe directly in point, decided upon 
due deliberation, not by the Houſe, but by 
a Select Committee ſworn under Mr. Gren- 
ville s act. It is the laſt deciſion upon the 
ſubject, and the only one which is according 
to law. That caſe alone is ſufficient ta 
guide your determination. I admit that 
theſe reſolutions do not appear upon the 
Minutes or in the Journals of the Houſe, 
but they were communicated by the Chair- 
man to the gentleman who. reported them. 
The fact of theit having been entered into 
by the Committee cannot be diſputed. 
It ſtands upon the authority of Mr. Phelibe, 
the Chairman, than whom no man was ever 
more reſpected, and upon the living teſti- 
mony of Mr. Luders. In the firſt Norwich 
caſe, there were various allegations in the 
Netien; ſome were 2 abandoned, ſome re- 

| tained ; 
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fained ; but the main ground of complaint 
was treating. In the ſecond Norwich cafe; 
the former petition, and the minutes of the 
former Committee, were read in evidence; 
to ſhew that the decifion was not grounded 
on bribery, but on treating only; thereby 
properly diſtinguiſhing the two offences, 
on account of their different degrees of guilt 
and their different penalties and inicapaci« 
ties. Then come the two reſolutions; the 
fecond abſolutely decides this queſtion; as 

it dedares that the diſqualification of the 
ſtatute of the 7th of king William the Third; 
fo far as it relates to treating, is not ron 
tive to a future electionn: 

But it ſeems, that chough theſe reſolijx 
tions were entered into ſo late as the year 
1787, yet they are now to be overhauled; 
and a contrary doctrine ſet up. After 4 
thorough inveſtigation of all the precedents; 
and a full conſideration of all the argumenity 
on the ſubje&, that Committee were of 
opinion, that, i in point of law, nb ificapacity 
attached on Mr. Hobart, and tliereſbre de 
terminedꝭ tfat he was duly elected; he accord. 
ingly took his ſeat, aud ſerved during the' 

remainder 
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remainder of that . parliament: You, are 
how. called upon, to. eſtabliſn the contrary 
to be law. It is true that you are not 
bound by the deciſion of any former Com- 
mittee; but you certainly will treat their 
deciſions with reſpect : And, as it is even 
better that the la ſhould be certain, than 
that i It ſhould be rightly determined, when 
you-find that it has once been decided by a 
competent tribinal, you will heſitate; before 
vou deviate from that deciſion, and will not 
venture to lay down A contrary doctrine. 
You will hardly think yourſelves, warranted 
in publiſhing to the world, that in your 
zudgments the reſolutions of that Com- 
mittee are manifeſtly abſurd, and that in- 
ſtead” of deciding according to law, they 
violated its moſt eſſential and yaluable ou 
diples. IA © 
I have vum Ende through al the oblere 
vations, which, Rrike me as, neceſſary to 
be ſubmitted to your conſideration. This 
queſtion has been already decided by a court 
of competent juriſdiction of the ſume nature 
and authority as your on. I reſt my 
leute caſe on the ſound conſtruction of the 

8 ſtatute 
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ſtatute of King William, on the law and the 
conſtant and undeviating uſage of parlia- 
ment; but firſt and chiefly on the ſecond 
"Norwich caſe, whieh J repeat ĩs a direct au- 
thority in favor of the eligibility of Mr. 
'Thelluſſon. © Such has ever been the gene- 
ral opinion of the profeſſion of the law. 
Such has been the deciſion ef a former 
Committee of the Houſe of Commons. 
Such I have no doubt will be yours. You 
will not eafily be induced to confound right 
and wrong, and to ſtultify your predeceſſors. 
No. —Vou will abide by the eſtabliſhed 
rules of law, and will reſolve, in the words 
of the ſecond Norwich Committee, . That 
the diſqualification by the ſtatute 7th and 
e $th William, cap. 4. fo far as the ſame relaves 
fo treating, is not proſpedtive to a future 
election; and then you will of coe 
Forge that Mr. Thellufon is duly elected. 
There is one other point; upon which 1 1 
ah trouble you with à very few words, 
Hamely, whether ſuppoſing Mr. Thelluſſon 
to be ineligible, the petitioner is entitled to 
de ſeated? This not only depends upon 
; he notice _ allo on the nature of 
. the 
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the incapacity. © When there is a clear; 
diſtinct, legal incapacity, perfectly notorious; 
notice of ſuch incapacity is ſufficient to 
ſeat the candidate with the minority of 
votes; arid upon this ſound principle, That 
it is wilful obſtinacy and miſcondu@ in a 
voter, to give his vote for a perſon laboring 
under a known incapacity; Not ſo; in a 
doubtful cafe; fill leſs, where the returning 
officer publicly declares, that no incapacity 
exiſts, In ſuch 4 caſe, no miſconduct can 
be imputed to the voter. He confides in 
the judgment of the perſon, who alone can 
legally decide; and conſequently his vote 
cannot be thrown away. In the preſent 
caſe, there was not due notice given, even 
if the incapacity had been clear and no- 
torious: The whole notice proved, amounts 
to no more than a converſation between the 
petitioner . and the returning officer, in 
which they differed i in opinion, as to the 
eligibility of Mr. Theltuſſon, and which con- 
verſation the returning officer afterwards 
thought proper to repeat to the electors. 
The petitioner might have given notice by 
uy to the electors an atteſted copy of 
| 82 the 
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the ſpecial reſolution of the Committee, as 
was done in the caſe of Kirkudbright'®, 
Such a notice would have been regular; 
but nothing of this kind took place. Mr. 
Townſhend, the deputy bailiff, though upon 
the huftings during all the election, never 
heard the. whole of the reſolution till it was 
read here the other day. Suppoſing there- 

fore you ſhould be of opinion that Mr. 
Thelluſſon is ineligible, yet due notice of his 
ineligibility was not given to the electors, 
and therefore, however you may decide 
upon the other point, there can he. no e 
tence * ane Mr. Th enn | 


f1 ＋ 


in : 


| T d produced the beginn be 
of the former Committee. But to fave 
time they were not read; it being adtmittetl 
on the one ſide, that the evidence was cofH- 
Hined to treating; and on the other, that it 
Was of ſufficient. ne * W 2255 ro 
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Sir Mat lin Lewes, high bailiff of South 
wark, and returning officer at the laſt elec- 
tion, ſaid, That he was preſent at the open- 
ing of 4 poll. Mr. Tierney addreſſed the 
electors; and after ſpeaking to them ſome 
time, he addreſſed himſelf to him. He ſtated, 
that by a reſolution of a Committee of the 
Houſe of Commons, Mr. Thellufſon was de- 
clared ineligible; and ſaid further, that if 
any votes were received for Mr. Tbelluſſar, 
he ſhould appeal to the Houſe of Com- 
mons. This being particularly addreſſed to 
the witneſs as returning officer, he felt him- 
ſelf called upon to ſtate his opinion of the 
eligibility of Mr, The/luſſon, and to inform 
Mr. Tierney and the electors, that he had 
taken the opinion of counſel thereupon; 
and, that their opinion was in favor of the 
eligibility, and that therefore he did not 
think himſelf juſtified in precluding the in- 
habitants of Southwark from voting for 
whom they thought proper. He declared 
this to the electors from the huſtings. The 
counſel, to whom he alluded, were his aſ- 
ſeſſors. After having had their opinion, he 
Nag that if he * refuſe votes at the 
| * election, 
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election, he ſhould be liable to have actions 
brought againſt bim as returning officer. 
He believed he alſo lated, as his own opi- 
nion, that Mr. Thellufſon was eligible. Mr, 
| Tierney did not produce any copy, atteſted 
or otherwiſe, of the reſolution of the . 
mittee oo. Mr. 7. belhſon. 


SUMMING UP or THE DEFENCE, 


Mr. Serjeant Heywood fummed' up. 
It is my duty to addrefs you on the be- 
half of the fitting member. There are two 
queſtions i in this caſe. The firſt and main 
queſtion is, whether Mr. Thellu/ſan is eligi- 
ble. The ſecond (ſuppoſing him ineligible) 
whether Mr. Tierney ought to be the fit- 
ting member. I ſhall argue the ſecond 
queſtion firſt. This cafe differs from all 
thoſe that have been quoted. It is in evi- 
dence, that at the laſt election, the peti- 
tioner gave notice to Sir Watkin Lewes, 
that by the decifion of the Houſe of Com- 
mons Mr. Thelluſſon was ineligible. That 
in conſe quenee thereof, Sir Watkin addreſſ- 
6/7 a N ed 
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ed the electors, and told them, he had con- 
ſulted counſel, and that their opinion was in 
favor of his eligibility. This cannot be 
deemed notice of the ineligibility ſufficient 
to ſeat the petitioner. I do not mean to 
deny what has been quoted from my own 
book, I do not diſpute, but that when the 
diſability of a candidate is clear, and due 
notice thereof is given to the electors, his 
opponent muſt eventually be ſeated, though 
he has the minority of votes. But then the 
diſability muſt be notorious and undiſputed, 
and the notice regular. In ſuch a caſe, all 
the votes are thrown away, and the electors 
deſeryedly loſe their franchiſe, as a puniſh 
ment for their obſtinacy, in wilfully perſiſt- 
ing in returning à perſon, whom the law 
has declared incapable to ſerve in parlia- 
ment. But as the ſeating a perſon with the 
minority of votes is at all times a hardſhip. 
on the electors, a Committee will in ſuch 
caſe always proceed with the utmoſt caution. 
They will ſee that the diſability is clear and 
undiſputed; that regular notice was given, 
and that the electors acted from wilful ob- 
Wegs The caſe of Abingdim is directly 

84 To 
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in point. In that caſe, a Mr. Bayly and 
a Mr. Mayor were candidates, Mr. Mayor 
then being high ſheriff of the county'of 
Berks. At the place of election, and 
before the taking of the poll, public no- 
tice was given to the returning officer and 
to the electors, that Mr. Mayor being 
high ſheriff of the county, was incapa- 
ble of being choſen for that borough, and 
that all votes given for him would be 
thrown away. The queſtion of the high 
ſheriff's eligibility, had been previouſly 
argued by counſel at the place of election, 
and after their arguments were cloſed, 
the. returning, officer told the electors that 
in his opinion Mr. Mayer, although high 
ſheriff, was capable of being choſen. Mr. 
Mayor was returned by a majority of votes. 
Mr. Bayly petitioned. ' On the trial of the 
| petition, it was urged, / that the diſability 
being notorious, and there having been due 
notice, all the votes given to Mr. Mayor 
were thrown away, and the petitioner ought 
1 he ſeated, though with the minority of 

But the Committee were of a dif- 
_ opinion. 7 hey determined that nei- 
1 3 2 ther 
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ther the fitting member nor the petitioner 
were duly elected; and, that the election 
was void v. In the preſent caſe, it is true, 
the queſtion of eligibility was not argued by ö 
counſel on the huſtings, but the converſa- 
tion between Sir - Watkin Lewes and Mr. 
Ti terney was equivalent thereto. Surely 
wilful obſtinacy cannot be imputed to the 
electors, becauſe they believed the returning 
officer in preference to one of the candi- 
dates, and gave their votes to Mr. 7. belluſſon, 
when they were informed by the returning 
officer, that he confidered him to be wr Yi 
and would receive their votes. | 

I now come to the main queſtion, the 
eligibility of Mr. Thellufſon. The petition, ; 
and the minutes of the laſt Committee, have 
been given in evidence; and from them, I 
have a right to aſſume, that whatever diſ- 
ability attaches on Mr. Thelluſon, it ariſes 
folely from the fact of treating. From no 
part of the evidence does there-appear to 
have been (as ſtated by the petitioner) a de- 
liberate conſpiracy of the rich to cruſh a 
poor m man. The whole that c can be N 3 


1 Doug. 119. 
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ed from the minutes is, That the friend 
of Mr. Thelluſon,being top eager tocarry their 
point, inconſiderately gave into an expence, 
which certainly, in point of law, cannot be 
defended. It has been argued on the other 
fide, as if Mr. Thelluſon had gone to. South, - 
coark to diſpoſſeſs Mr. Tierney of a local in- 
tereſt, and depriye him of that influence, 
which his ſervices had created, and of. which 
he had long been in poſſeſſion. No ſuch 
thing. The connection between Mr. Tier- 
ney and the borough had then exiſted about 
three days. When Andreus went to the 
three tuns tavern, to the meeting at which 
Mr. T. bellufſon was propoſed, he had never 
heard of Mr, Tierney, ſo little was he known 
in Southwark even at that time. The con- 
nection between Mr. Thelluſſon and South 
twark was perfectly natural, Nothing can 
be more natural, than that the firſt and moſt 
commercial borough i in the kingdom, ſhould. 
be repreſented by one of the maſt opulent 
merchants i in the city of London. I do not 
vindicate the treating of Mr. Thelluſſon, 
Put the ſame practice Was followed by all 
the three candidates. 1t was proved i in evi- 


dence 
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gence that houſes were opened in the behalf 
of them all, as well by perſons in the intereſt 


of Mr. Tierney as in that of Mr. Thelluſſon. 


As to the general principles laid down by 
the petitioner. —He ſays, that a violator of 
the law is not a fit perſon to be a maker of 


law. I know not whether this be meant 
as law or wit. If as law, the propoſition is 


abundantly too ſtrong, If a man commits 
an aſſault, he violates the law; will it be 
contended that he is therefore ineligible to 
fit in parliament ? Nor can treating be con- 
fidered as any very grievous offence, ſince it 
1s allowed at all times except during an 
election. Treating either before the iſſuing 
of the writ, or after the cloſe of the poll, is 

po offence, and will not avoid an election. 
But many caſes have been cited, to ſhew 
that bribery creates a diſqualification. I da 
not quarrel with thoſe caſes; and though I 
have ſtrong doubts of it myſelf, I haye no 

objection to admit, for the fake of argu- 
ment, that the diſqualification of bribery | 
extends to a ſabſequent election. But we 
are not now upon a queſtion of bribery. 
m qr is upon the ſtatute of king 
William. 


| 
| 
| 
| 
| 
| 
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Miliam. This ſtatute muſt be cohſtrdelk 
according to the general rules by which all 
ſtatutes are expounded. In the interpreta- 
tion of all ſtatutes, four things are to be 
confidered: 1ſt. What was the common 
law before the making of the act. 2d. What 
was the miſchief for which the common 
law did not provide. zd. What remedy the 

rliament hath reſolved and appointed to 


cure the diſeaſe; and, Ath. The true reaſon 


of the remedy *. This is the way of i inter⸗ | 
preting an act of parliament. 

Firſt. —As to the common law. Before 
the paſſing of the act of king Wilkam, it ap- 
pears, from the earlieſt authorities, that treat- 
ing was not bribery. After enumerating va- 
rious offences, Fþ1teloge ſtates the puniſh- 
ment of bribery ; ; * member obtaining his 


election by ſuch undue and unworthy 


« means, will be thrown out with diſgrace 
« and the election adj udged void T. It is 
admitted by Whitelacke, that this puniſh- 


ment did not extend to treating; a clear 


proof that treating never was bribery at 


* Heydon's caſe, 3 Rep. 7, + 1 Whitelocke, 387. 
Bog Fommon 


OF: J0UTHWARK. 26g 
common law. What is the definition of 
bribery ?=—* Whenever a perſon is bound 
« by law to act without any view. to his 
*< own private emolument, and another, by 
a corrupt contract engages ſuch perſon, on 
« condition of the payment or promiſe of 
6 money or other - lucrative conſideration, 
cc to act in a manner which be ſhall pre- 
* ſcribe, both parties are by ſuch contract 
* ouilty of bribery *. The treating here 
complained of, cannot come within this de- 
finition of bribery. But there is alſo a par- 
liamentary definition of bribery. © If any 
< perſon- ſhall aſk, receive, or take, any 
c money or other reward, by way of gift, 
loan, or other device, or agree or con- 
tract for any money, gift, office, employ- 
ment, or other reward whatever, to give 
* his vote, or to refuſe or forbear to give 
« his. vote: Or, if any perſon by himſelf, 
-5* or any perſon employed by. him, ſhall, by 
= any gift or reward, or by any promile, 

agreement, or ſecurity. for any gift or re- 
2 En e or m any nee 
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* give his vote or to forbear to give his 
tr vote: Such perſon is guilty of bribery *. 
From this definition alſo, treating is ex- 
eluded ; but in this part of the argument 
the petitioner has been guilty of great 
inconſiſtency: On the trial of His former 
petition he profeſſed purpoſely to wave 


all advantages which he might have de- 


rived from bribety, and from every other 
ſpecies of corruption. He charged nd 
corrupt motive whatever T. Now, hows 
ever, he comes forward with a direct accu- 


ſation of bribery; and after having diſavow - 


ed his intention of charging Mr. Thelluſſon 
with any corrupt motive, contends, that 


treating and bribery are the ſame offence z a3 
if bribery could Fan exiſt ee A cot⸗ 


rupt motive. 
So much for the common Fn viel the 


making of the ſtatute. Until: that ſtatute 
paſſed, the law continued as laid down by 
Whitelocke. If treating was not bribery at 
common law, it was not in the power of 


the Houſe to make it ſo. Nothing could 
make it bribery but an act of parliament; 


22 Geo. 2. c. 24. I 7. + Ante, 13. 
But 
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But the reſolution of the Houſe, although it 
"declares treating to be bribery, ſhews in fa&, 
that bribery and treating are diſtinct. The 
offence of bribery conſiſts in the giving of 
money, however ſmall the ſum. By the re- 
ſolution, treating to the amount of C. 10 is 
permitted. The treating reſolution was firſt 
brought forward on the 12th Nov. 1675. 
On that day a petition of George Welch, 
eſquire, was preſented to the Houſe, com- 
plaining of an undue election for the bo- 
rough of Eye. It was referred to the Com- 
mittee of Elections and Privileges x. What 
the ſubject of the petition was, does not ap- 
pear upon the Journals; but J take it for 
5 granted, that treating was its prominent 
6 feature, as a debate immediately aroſe con- 

cerning the regulating the elections of mem- 
bers to ſerve in parliament, and the exor- 

bitant drinking and expences at elections ; 
*and it was referred to a Committee to pre- 
pare and bring i in a bill for regulating the 
"the fame T. A paper alſo containing the 
form of a vote or order of the, Houle, 
| concerning drinking, bribery, and e 


cada 
* g Journ 274. + Ib. 
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at elections, was referred to the Committee 
of Elections and Privileges, with an ordet | 
to report it with ſpeed; with-their opinions 
thereon, to the Houle, . The object of the 
Houſe is evident. They felt. that from the 
influx of wealth, monied men began to 
ſhake old family intereſts; and they there- 
fore wiſhed to check the progreſs of the 
evil. When firſt the reſolution was pro- 
| ſented to the Houſe, a blank was left for 
the ſum, beyond which treating was not to 
be allowed. The [Houſe filled the blank 
with © five pounds; but the Committee of 
Elections, to whom it was referred, perceived 
that this would be too ſtrict, and therefore 
inſtead of five inſerted ten pounds in its 
room ] another proof that they conſidered 
treating and bribery as diſtinct; bribery in 
the ſmalleſt degree being even at that time 
criminal. 1b lic 

Such is we eng en But what 
force has it now? On the ad of April; 1677; 
when it was, finally agteed to, it was or- 
dered 0 be 1 e the edle 
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powers and inſtructions given by the Houſe 
of Commons to the Committee of Elec- 
tions x. On the 21ſt of October, 1678, it 
was again made a ſtanding order of the 
Houſe ; but from that time it never has 
been noticed. Thus this famous reſolution, 


upon which the. petitioner builds fo much, . 


has been totally overlooked, and for the 
laſt 120 years, the Houſe. of Commons 
have not even thought proper to enter it 
among their ſtanding orders. 
That the Houſe of Commons had no 
power to enforce the reſolution, when it 
had paſſed, appears from the circumſtance, 
that in 1681 only four yeats after, they 
returned their; thanks to' ſuch counties, 
Cities, and boroughs, as had freely, without 
charge, elected their members. There is 
no inſtance in the Journals of their thank 
ing counties, cities, or boroughs, for re- 
turning their members without bribery. 
Why? Becauſe bribery is an offence at 
common law, and the Houſe always had 
the means of puniſhing de who way þ 


CT) Journ, 411 upd FR Grey's Debates, uy Ty 
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guilty of it. This is decifive. Had treat- 
ing been an offence at common law, the 
Houſe, inſtead of thanking thofe who had 
returned their repreſentatives free of ex- 
pence, Would have puniſhed the 'parties, 
who, by treating, had procured their elec- 
tions in violation of the law. Their not 
having done fo is a proof, that before the 
paſſing of the ſtatute, there was no law 
which prohibited treating at elections. 
The petitioner has ſaid, that becauſe the 
Houſe had declared treating to be bribery, 
all the incapacities of bribery attached upon 
treating. There never was à more mon- 
ſtrous propoſition, nor à more unconſtitu- 
tional doctrine. According to this propoſition, 
the Houſe has but to declare that a common 
aſſault is murder, and the conſequences and 
pbniſtiment'of murder will attach whenever 
a party is convicted of an aſſault. 
The ſtatute of king Wulum was evidently 
framed with a reference to the reſdlution of 
the Houſe ; it was the model on which the 
act was formed; like dhe feſolution, it for- 
bids the giving of treats and entertainments 
: oy * the 7 fe of the writ, or after any 
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place ſhall become yacant ; the reſolution, | 


therefore, is a key by which it may be con- 

ſtrued. If you are not already convinced that 
bribery and treating are diſtinct, the terms 
of the reſolution prove them to be G. Bri- 
bery is illegal at all times, and under all cir- 

cumſtances; treating is legal before the 
tefte of the writ. Treating is permitted to 
any amount in one's own dwelling-boufe, 
and to the amount of C. 10 abroad; but no 
man may bribe any where to the value of 
a fingle- ſhilling. A ſtranger alſo may treat 
with impunity, but he cannot bribe with- 
out being liable to the penalties of bribery. 
8 0 reſolution, therefore, marks the diſtine- 
| By allowing treating at particular 
f times; ad at all times to a particular amount, 

it declares it not to be bribery; bribery be- 
ing illegal at all times, in all places, and to 
any amount. If, therefore, treating was 
not an offence at common law, before the 
| reſolution, that reſolution could not make it 
one. A reſolution of the Houſe of Com- 
mons cannot alter the law of the land. 
What then is the meaning of the incapa 
3 tated in the reſolution, and the in- 
T 2 ſtruction 
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ſtruction to the Committee of Elections, 
that being duly proved, it ſhall be a ſuf- 
«© ficient ground, cauſe, and matter, to make 
« every ſuch election void as to the perſon 
_*:ſo offending, and to render the perſon ſo 
elected incapable to fit in parliament 
by ſuch election; and hereof the Com- 
* © mittee of Elections and Privileges is ap- 
6 pointed to take eſpecial notice and care, 
and to act and determine matters coming 
before them accordingly.” Nothing of 
the kind is to be found in the ſtatute. The 
reaſon of inſerting the words, incapable 
« to ſit in parliament by ſuch election, 
Was, that the Houſe felt it was neceſſary to 
guard the intereſts of the electors; they 
were unwilling to conſtrue the corrupt prac- 
tices of a candidate into à miſdeed in them. 
This appears from the ſmallneſs of the ſum. | 
They would not disfranchiſe a whole bo- 
rough, becauſe they had. been treated a 
little beyond the value of ten pounds. They 
therefore ſubjected the electors who had 
been treated to no puniſment whatever, 
but confined it very properly to the candi- 
date, in whom alone was the fault, and 
555 4 rendered 
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rendered his election void. This alſo proves 
that treating is not bribery. Nothing can 


be bribery which is not criminal in both. 
parties. The reſolution ſays, “ incapable 
to fit in parliament by ſuch election, 


evidently referring to the election, previous 


to which the treating was given. Nothing 


can be clearer ; the words will bear no other 
conſtruction. 

Then as to the ſtatute. It prohibits treat- 
ing only after the tee of the writ, and in- 
capacitates the perſon guilty of it only from 


ſerving upon ſuch election. Treating, there- 


fore, cannot be bribery ; nor does this con- 


ſtruction render the enacting clauſe a brain- 
blow to the preamble. The Houſe, anx- 


| 1ous to prevent unneceſſary charges and 


expence at elections, brought forward this 


ſtatute, not with a view of preventing bri- 
bery, (that being already ſufficiently pro- 
vided againſt) but in order to check and 
prevent all other charges and expences. I 
do not diſpute the truth of the preamble, 
e that ſuch exorbitant expences are Con» 

* trary to law, and in violation of the free 
6 dom we elections, and might be deſtruc» 
9 ä * tive 


\ 
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* tive to the conſtitution of parliaments.** 
The act was paſſed to check their growth, 
and to prevent their riſing to a miſchievous' 
height. Charge and expence, which before 
the paſſing of the ſtatute were not illegal, 
are prohibited by it under particular cir- 
cumſtatices. Whatever expence is not pro- 
hibited by that ſtatute ſtill remains legal; 
any man at this day may treat before the 
teſte of the writ. I will put a caſe: ſup- 
poſe a perſon, previous to the firſt election, 
to have treated with a view to a ſecond 
election; that he treated during the whole 
of the firſt election, and until the vacancy 
occaſioned by avoiding that election; it 
eannot be contended that he would have 
been meligible upon that election, or inca- 
pable thereby to fit in parliament. Mr. 
Thelluſſon then, if he had not been a can- 
| didate at the firſt election, might, notwith · 
ftanding his treating, have been elected on 
this vacancy. This is evident, from a va- 
riety of caſes. That of New Shorebam, in 
1709, is moſt directly ih. point. In thay 
cafe, there was a petition of the inhabitants, 
en the return of Mr. Lizyd, on the 

6 ground 


OF SOUTHWARK. 279 


ground that his election had been procured 
by treating. Evidence was given of treat- 
ing on behalf of Mr. Z/yd; but it was all 
before the : Ze/fe of the writ. Strict orders 
- had been given for preventing treating after 
the writ iĩſſued. The Houſe reſolved, that 
« Mr. Lloyd was duly elected . This 
conſtruction, therefore, reſts not only on 
principle and reaſon, but on the authority 
of a decided caſe. 

The reſolution of the Houſe therefore 
goes this length, that treating in order to 
be elected, if before the ze/te of the writ, 
ſhall not avoid an election. What then be+ 
comes of the argument, that the influence 
Mr. Thelluſſon created by treating at the 
firſt election continued to operate and ſe- 
cured the ſecond ? In the opinion of the 
HFouſe, all treating, previous to the iſſuing 
of the writ, was conſidered to paſs away and 
leave no influence behind. The act ſays, 
if any perſon ſhall © before his or their 
e election. What election? Why evidently 

Wes enn EN eee e _ ny 
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of the writ the treating took place. Such 
election in the ſecond clauſe neceſſarily refers 
to the words © his election in the firſt. 
Throughout the ſtatute the ſame words 
mult have the ſame meaning; here the 
meaning is clear. The party is incapaci- 
tated to ſerve in parliament “ upon ſuch 
** eleftion ;” that is, upon * his election, 
which is paſſed, and is to be deemed. and 
taken “no member in parliament.” ' The 
object, therefore, was not to puniſh the elec- 
tors, but to affix a penalty on the candi- 
date, and that is done by avoiding his elec- 
tion. The ſtatute: proceeds, © and ſhall be, 
* to all intents, conſtructions, and purpoſes, 
« as if they had been never returned or 
elected members for the + parliament.” 
From the whole of this appears what is 
meant by the words ſuch election, The 
prohibition alludes to the election which 
has paſſed, and the treating at that election 
is the offence to be puniſhed; any other 
+ conſtruction, inſtead of expounding the ins 
tute; will only ſerve to confuſe it. 
But it has been argued, that the incapa- 
. City extends to a Lady vacancy ; and for 


the 
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the purpoſe. of this argument, the writ uns 
der which Mr. Thellufſon is returned has 
been called an alias writ, This is the firſt 
time that an alias writ of election has been 
heard of; it has no analogy to a common 
law alias; it is to every purpoſe a new writ. 
An alias writ begins, We command you as 
 * formerly we commanded you,” No ſuch 
words are to be found in the precept to Sir 
 Watkin Lewes. The former writ had ex- 
pired, and was fundus officio the moment 
Mr. Thelluſſon was returned; beſides, the 
very argument to prove the firſt and ſecond 
election to be the ſame, neceſſarily admits 
the firſt to have been an election; then 
there is no pretence to ſay, that upon that 
election being completed, the writ did not 
immediately expire. 

It is not requiſite to ſay ach upon the 
law as laid down by Blackſtone, after what 
| Mr. Dallas has ſtated on that ſubject. Had 
Mr. Thornton died, it is not denied but 
that Mr. Thelluſſon would have been eligi- 
ble to ſupply the vacancy. This is evi- 
dent from the caſe of Aldborough. In that 
caſe, the Houſe reſolved, that Fairfax hav- 


ing, 
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ing. contrary to the late act of parliament, 


expended money in order to his election to 
ſerye, &c: ſince the vacancy thereof by the 
death of Sir Michael Wentworth, is diſabled 
and incapacitated upon fuch election to ſerve 
as a burgeſs for the ſaid borough. What is 
meant (by ſuch election ? Why clearly the 

election which had taken place upon the 
yacancy occaſioned by the death of Sir 
Michael Wentworth, which election they 
declared void, and at which he had ex- 
pended money contrary to the act of par- 
Faert. | 

As to the form of the writ, no 3 
ende drawn from it. It has been ſhewn 
that there are many precedents both ways. 
No xeliance, therefore, can be placed on 
the arguments that are built on it. 

To rebut the concluſion drawn from the 
Thet hetford caſe, viz. that a perſon. convicted 
of treating is incapable. to fit during the 
whole of that parliament, it is only requi- 
fite to. conſider the reſolution in that caſe, 
* That Mr. Saane is incapable of ſerving 
« for this preſent parliament. for the ſaid 
15 borough. In the firſt place, this is a re- 
8 ſolution x 
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ſolution of the Houſe, not of a Select Com- 


mittee ſworn under Mr. Grenville's act. It 
was paſſed at a. time when the Houſe 
thought they had full power over their own 
members; yet even then it did nat paſs 
unanimouſly ; there was a long debate, 
and it was at length carried by a majority 
of no more than 32. But this reſolution 
is not law, and cannot ſtand for a ſingle 
moment. The petitioner does not contend 
that Mr. Thelluſſon is incapacitated during 
the whole of the parliament. But, if he. is 
eligible to. ſerve during this parliament on 
any future vacancy, there is an end of the 
authority of the Thetford caſe. 2 
But we are told, that our conſtruction of 
the act is a new light which burſt upon the 
world in 1787. Mr. Douglas publiſhed his 
book in 1775, and in it ſtates his opinion.— 
The moſt obvious meaning of the words 
«1s, that the perſon who, in order to be 
© elected, has been guilty of any of the dif- 
« ferent ſpecies of bribery there deſcribed, 
A ſhall be incapable of fitting by a return 
made of him to the — writ, after 

. a the 
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[I the z/ff+ of which, or after the vacancy 
_ # which gave occaſion to it, his offence was 
committed. By this conſtruction, if upon 
* fuch perſon being returned, and in conſe- 
* quence of the proof of the offence, his 
« election being declared void, a new writ 
* thould: ifſue, and he ſhould ſtand again, 
c and be choſen and returned without re- 
a newing the offence after the zefte of ſuch 
« new writ, he would be entitled to fit on 
«this ' new | election.*” So far, therefore, 
from this being a new light which for the 
the firſt-time appeared in 1787, it was long 
before the deliberate opinion of Mr. Douglas, 
formed on a review of all the cafes and au- 
thorities on the ſubject. Such alſo is the 
opinion of Mr. Simeon, the lateſt writer on 
election law. The conſequence ariſing 
4 from the determination of the Committee, 
that a candidate or his agent has been 
guilty of bribery, by the common law of 
4 parliament, as we have already ſhewn, is 
an avoidance of the election. By the act of 
* king Millium, the penalty, according to the 
F 2 Doug. 411. 0 
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© ſtrict meaning of the words, is not carried 
further .. 

Bauch is the general conſtruction put upon | 
the act by the profeſſion at large, and by all 
thoſe who have written on the ſubject.— 
With. the fingle exception of the Thetford 
caſe, no authority whatever can be brought 
againſt it. That ſuch alſo was the meaning 
of thoſe who framed the act, appears from 
the amendment which they adopted, and 
which has been ſtated ta you by Mr. Dallas 
from the Journals. The Houſe thought, that 
avoidin gan election obtained by treatin g Was 
2 puniſhment fully, adequate to the offence. 
They were unwilling to mingle two offences 
fo diſtin& as bribery and treating, and there- 
Far what thee end could the words, 40 « ſuch | 
« election, have been inſerted on amend- 
ment, than to prevent the conſtruction con- 
tended. for by the petitioner. Omit theſe 
words, and his conſtruction is right. The 
act will ſtand thus, © that perſons ſo giving, 
« &c. ſhall be diſabled and eee to 


* * Simeon's Law of EleQions; 172. = 


e ſerve 


2866 SECOND CASE 
« ſerve ĩn parliament for ſuch county, &c.” 
the very conſtruction the petitioner con- 
tends for. Reinſert them and obſerve the 
difference, © incapacitated upon ſuch election 
W ſerve in parliament for ſuch county, 
« &c.”* It cannot be contended that theſe 
words 'are mere expletives, and that, though 
inſerted upon amendment, they n no 
! in the ſtatute. oh 
Thoſe, who paſſed the treating act, with- 
ed to make a diſtinction in the puniſhment 
of the two offences, becauſe they felt there 
Was a difference in their moral turpitude. 
The 2 Geo. 2. c. 24. helps the conſtruc- 
tion of the ych of king William. They both 
are made in pari materia, and conſidering | 
them together the ſyſtem 1 Is complete. They 
keep the ſhades of crime perfectly diſtinct. 
A treating includes no moral turpitude, it 
is puniſhed merely by avoiding the election 6 
procured by it, and thereby diſabling the 
offender from reaping any benefit from his 
offence. ' Bribery, being'a crime of a much 
deeper die, is puniſhed by a penalty of 500 J. 
by an incapacity of being re- elected, and 
by che loſs of many invaluable privileges. 
3 | Thus 
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Thus there is a regular gradation of crimes 
and puniſhments. - Bribery - was always 
puniſhable at common law ; treating was 
not ſo. Treating, being a leſs offence, was 
meant to be more lightly puniſhed. In the 
act, therefore, there is not, as in the reſolu- 
tion, any limitation as to the expence. Under 
| the ſtatute an election is as much avoided 
by treating to the ſmalleſt amount, as where 
there is the greateſt prodigalityand profuſion. | 
But the expence in this caſe is not unpto- 
cedented. In the Norwich caſe as large a 
ſum was proved to have been ſpent. Mr. 
Hobart's election was accordingly avoided; 
but being returned a ſecond time, he was 
declared by a Committee to be duly elected, 
and fat for the remginder of that parliament. 
Nor can it make any difference; that in this 
caſe there is a {ſpecial reſolution againſt; Mr. 
= 2 and that there was none againiſt 


Hobart. A ſpecial reſolution cannot 


= the law; it is not binding on 4 ſubſe- 
quent Committee. At moſt it can only be 
conſidered as the opinion of the Committee 
who came tb it. The reſolutions of the 
Norwich Committee. ſtand 70 eos 1 
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ground; they were a deciſion: on the law: 
Their authority indeed has been denied, 
| becauſe they were not delivered in public, 
but privately given to Mr. Luders. The 
caſe. of Johnſtone and Sutton * has always 
been conſidered as legalauthority, yet it reſts 
on no better foundation. The reaſons. of 
the judges, in that caſe, for differing. with 

the court of Exchequer Chamber, were not 
delivered in public, nor would they ever 
have been known to the profeſſion, had 
they not been communicated by Lord Mans- 
feld to the gentlemen who have reported 
them +. In all caſes it is ſufficient to know 
that the court came to the particular deci- 
fion after ſufficient enquiry and argument. 
The reaſons of judgments in a court of law 
never appear upon record, or on the face of 
the proceedings. Their authority depends 
upon. the accuracy and faithfulneſs of thoſe 
who undertake to report them. But the 
- reſolutions of the Norwich caſe, indepen- 
dently of all theſe advantages which they 

rain derive e n from 
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the e TROY that upon that Committee 
there were ſeyen profeſſional men, perfectly 
Well acquainted with the ſubject, and highly 
reſpected fot their Jearning, eſpecially in 
election law. Fou cannot over- rule this 
deciſion unleſs it he proved to be unjuſt and 
abſurd. Theſe reſolutibns are directly the 
reverſe, they ate ſoundtd in juſtice and wif- 
dom. Nothing therefore can ſhake the au- 
thority of the Nor mich caſe. According to 
that caſe, the ſtatute; of king William is not 
proſpectiye t a future election; and there- 
fote Me, Tbelluſſan having à decided and 
undiſputed majority of legal votes, you are 
bound to declare that he is duly elected. 
It is beyond the power of the petitioner to 

perſuade you to the contrary that would he 
2 taſk; to which the moſt. brillant talents | 
e e r 8 ENO 5915 


: ; 


* * 
- ' 4 LIED — — 
3&8 * * 4 e 859 £56 Þ 22 4 « ( - 447 5 OL "#87 9 $0 E 2151 
1 f * PF. 5 A . =o ” 5 
Le al 7 A FA. + a p I . 1 n 
p n c 3 . 1 92 1 Ui eee w. ' 


- 


Vn 8258 Err Fw t „ TN 


on Itch 1 S 10 01 5 801 #2 . 


? 


4 "wx Led d e 8 by truly - 
Gelenbing my ſituation. I: have indeed an 
arduous talk. to pexform, and to which I feel 


f 


0 - 
nn 


290 SECOND CASE 
my talents totally inadequate. ' I therefore 
lay in my claim to more than ordinary ins 
dulgence and attention j; dtherwiſe I ſhall be 
unable to render myſelf intelligible. The 
maſs of matter is of itſolf ſufficient to per- 
plex; but in addition to this difficulty, I now, 
for the firſt time, have to reply upon an ab- 
ſtract principle of law, and to combat the 
legal arguments of two learned gentlemen 
high in their profeſſion. The preliminary 
; Point ſeemed to me the moſt material for 
your conſideration; namely, whether Mr. 
iThelluſſon is eligible And therefore dwelt 
on that topic longerithan on the other, per- 
. ſuaded, that if that were once ſubſtantiated, 
it would follow as a matter of courſe, W 08 
J muſt be declared the fitting member. I 
therefore ſaid little on the ſubject of — no- 
tice. Only read the evidence on your mi- 
nutes, and no doubt will remain, but that 
dhe fulleſt and beſt notice poſſible was given. 
To whom could I fo properly addreſs my- 
ſelf, as to the returning officer? If my no- 
ice to the electors had been diſregarded, it 
came authoritatively from him. Ie in- 
ſormed them that 1 ha® given notice, and 


ven 
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alſo gave them his own opinion on the ſub- 
ject, and this in ſo audible a tone, that he. 
muſt have been heard by every elector pre- 
ſent. One caſe however has been quoted | 
to ſhew, that although due notice of the in- 
eligibility of a candidate is: given before the 
opening of the poll, yet the votes given to 
him are not thrown away, and that the 
election ſhall be barely avoided without 
ſeating the candidate with the minority of 
votes v. But that cafe does not ĩnithe leaſt 
apply. The queſtion there was, whether 
Mr. Mayer, the high ſheriff of Berkforre, 
was capable of being returned for a borough 
in that county? He was not charged with 
any crime in violation of the fr eedom of 
election, or deſtructive to the conſtitution of 
parliaments. There exiſted no reſolution of 
the Houſe declaring ſheriffs ineligible. It 
was a queſtion of difficulty and doubt, in 
_ which the opinions of lawyers had much 
differed. But in this caſe, Mr. Thelluſſon 
had been convicted of an offence aiming at 
the vitals of the freedom of election, an of- 
1. | 1: | ® Caſeof Abingdon, ante, 263. 
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fence which a reſolution of the Houſe and 
an act of. parliament had declared to. work 
an incapacity. Mr. Thelluſſon was upon re- 
cord, a convicted violator of the laws made 
for the ſupport of the purity of election. 
This the electors were bound to know, al- 
though no formal notice had been given, 
The current of authorities is in my favor. 
Nor has Mr. Serjeant Heywood, in ſupport 
of his argument this day, quoted any caſe 
poſterĩor in point of time to the publication 
of his book. He there lays it down as a 
general rule, that after due notice given 
to the electors of the incapacity of a can- 
n didate, all votes given to him are thrown 
* away and loſt, and that the candidate with 
* the minority of votes mn eventually be 
the fitting member. There is, how- 
ever, a conſiderable difierexioe between the 
doctrine which he ſports in the character of 
an advocate, and that which he has laid 
down gravely as an author. It is for you to 
determine to which you will pay the moſt 
attention, the doctrines entertained by him 
in his cloſet, and deliberately ſent forth to 
the public as the calm unbiaſſed reſult of 
dn 8 | 8 his 
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bis labor and reſearches, or the arguments 
which he now uſes as counſel retained i in 
ſupport of Mr. Thelluſſon. - 
I have been accuſed of inconſiſtency, * N 
of having ſpoken with too much aſperity of 
Mr. Thelluſſon. Againſt him, perſonally, I 
make no complaint. He is a young man 
of an amiable diſpoſition and unſuſpecting 
character. On that account I regret the 
more,. his having fallen into the company 
of men, who to ſerye their own. ends have 
ſo groſsly impoſed. on him. But I com- 
plain of the conſpiracy of property and 
power, and the extenſive connections which 
were formed in order to bear me down; and. 
this too when I was invited to the Borough 
in a manner which ought to have deterred 
Mr. Thellufſon from embarking in expence. 
Previous to the laſt general election, I was 
unacquainted with the electors. I had no 
connection with the Borough. I was known 
there only by my; public character, and as a 
perſon zealouſly attached to the cauſe of 
parliamentary reform. On the Wedneſday 
preceding the election, a meeting of ſeveral 
of the independent electors was held, at 
3. 7 which 
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which they came to the following reſolu- 
tion: © Reſolved, That George Tierney, eſq. 
« be invited to ſtand candidate for this Bo- 
rough, upon the expected diſſolution, to 
6 * repreſent them in parliament, viewing 
« him as a perſon zealouſly attached to a 
« parliamentary reform, by ſhortening its du- 
ration, and promoting a more equal re- 
« preſentation : And at this awful and cri- 
« tical moment, anxious to put an end to the 
« preſent deſtructive and difaſtrous war.” 
This was my 'only letter of recommen· 
dation. I reſpect thoſe who act with honor 
and confiſtency. If Mr. Thellufſon diſliked 
theſe principles, I cannot blame him for op- 
poſing them; ſtill leſs do I find fault with 
the electors in his intereſt. They had a 
right to oppoſe me, and to ſupport any can- 
didate whoſe opinions they found more con- 
genial with their own.” No blame could 
attach upon them, as long as they ſupport- 
ed him by legal means and kept within the 
pale of the conſtitution. © But the electors 
who invited me, were men of the ſtricteſt 
honor ; not content with talking of principle, 
they were determined to give” a grand ex- 
ample 
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ample to the country and to ſhew not only 
the abuſes of the conſtitution, but alſo the 
means of correcting them. They therefore 
came to two other reſolutions: That as 
bribery and corruption are indications of 
certain deſtruction to a kingdom, it is de- 

termined to ſupport him on true patriotic 
* principles,” by independent ſuffrage and 
« without- expence:” Reſolved, That 
« while the real friends of the Britiſh con- 
« ſtitution ſee with deep regret, the alarm- 
ing and haſty ſtrides made by a corrupt 
« ſyſtem, which threatens a total ſubverſion 
<« of their liberties, they feel it their indiſ- 
« penſable duty to ſet an example of purity 
and diſintereſtedneſs in their own perſons, 
« and earneſtly call 'on all thoſe to aſſiſt 
« them, who have the courage to act from 
« the ſame motives. It is unneceſſary for 
me to add any thing to the character of theſe 

men. They have rigidly adhered to their 

profeſſions, atid in both elections have borne 
all the charge, without permitting me to be 
at any expence, even to the fraction of 2 
farthing. 491 © 0474 A O34 112-263 
. | U4 But 
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But it has been ſuggeſted, that Southwark 
being the firſt commercial borough in the 
kingdom, it ought to he repreſented by ſome 
mercantile man capable of watching over 
its commercial intereſts, Is not Mr. Thorn 
ton ſuch a man? Is he ignorant of com- 
merce, or does he require aſſiſtance? If it 
were right, as it certainly was, that Mr. 
Thornton ſhould repreſent their commercial 
intereſts, it was alſo right, that thoſe who 
preferred principle to wealth ſhould have a 
repreſentative. Nothing ever could be 
fairer, than that on the one hand they ſhould 
be repreſented by Mr, Thornton, a merchant 
of conſiderable eminence and weight, and 
on the other hand, by a perſon, who. pro- 
feſſed the political principles of the reſt f 
the inhabitants. Notwithſtanding all that 
bas fallen from the learned gentlemen, 1 
ſhall continue to aſſert, that there was ut the 
ind laſt elections a direct copſpiracy of the 
rich to cruſh me becauſe they thought me 
poor, and to bring the Borough into ſub- 
jection to the Royal Exchange. If I am 
e to go into As remainder of my 
caſe, 
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caſe, I think I ſhall convince you of the 
truth of this aſſertion: Though Mr. Le Me- 
ſurier, frightened at the idea of the expence 
neceſſary to be incurred in order to oppoſe 
with effect the rifing ſpirit of the Borough, 
prudently withdrew ; yet it produced in 
others a far different ſenſation. The great 
men of the city.viewed it with indignation 
and reſentment; a general alarm prevailed 
among them. The Bank, the Eaſt India 
Houſe, and all the great public compa- 
nies combined in ſupport of Mr. TBBelliſ 
en. I have ſeen many conteſted and ex- 
penſive elections; but I never ſaw any one 
befote conducted on ſuch a ſcale of extrava- 
gant expenditure, with ſuch complete and 
avowed contempt for economy; and where 
the ſtrings of a rich man's purſe were open- 
ed with ſo little reſerve to the directions of 
a committee, whoſe profuſion (to do them 
juſtice) was equal to the canfdgnee of their 

| Wenner, 

There remains one other introductory 
. It has been ſtated by the learned 
Serjeant, that houſes were opened in my 
intereſt at the firſt election; an obſervation 

| which 
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which had been better ſpared, He muſt 
have recollected, that, in order to prevent 
any obſervation of this kind or any inſinua- 
tion that profeſſing principles of reform I 
had myſelf given into the abominable prae- 
tices of: which I accuſed Mr. Thellufſor, | 

I called as a witneſs, my only agent at that 
election, who was privy to all my diſburſe- 
ments. I aſked him a queſtion relative to the 
expences of the election. The learned gen- 
tlemen objected to the queſtion. Waving the 
confidential ſituation in which he ſtood to- 
wards me, I then tendered him to their croſs 
examination; but they declined to examine 
him. I have therefore reaſon to complain of 
this inſinuation. No one inſtance can be 
adduced in which J violated the law. 

I faid, that a convicted violator of the 
law was unfit to be a maker of law.” I ſtilt 
maintain the propoſition. There is no need 
of caſes or quotations to ſupport it. I will 
not ſo far inſult your underſtandings. as to 
waſte your time in elaborately arguing the 

truth of a principle, the contrary of which 
| muſt be abhorrent from your feelings. But 
the learned Serjeant tays, © according to this 

. principle, 
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principle, a perſon convicted of an aſſault 
would be incapable to fit in parliament.” 
I confeſs that I do not ſee the inference. 
My propoſition, however, contains no ſuch 
abſurdity : It is, that a convicted violator of 
the law, recorded by the Houſe: “ guilty of 
© An offence, in violation of the freedom of 
election, and deſtructive to the conſtitu- 
« tion of parliaments,” is ineligible to ſerve 
in parliament. Such I conceive to be the 
law of parliament ; but I may be miſtaken ; 
however if I am, and you ſhall decide that a 
man thus circumſtanced may ſit in the 
Houſe of Commons, much as I may lament 
your deciſion, I ſhall have at leaſt one com- 
fort, that though I loſe my ſeat, yet by hav- 
ing proved that the doors of the Houſe 
are, according to the preſent ſyſtem, open 
to ſuch violators- of the law, I ſhall have 
gained an argument in favor of reform un- 

anſwerable in the eye of common ſenſe. 
To the ſpeech of whichever of the learn- 
ed gentlemen' I refer, I find that.the ground 
of the defence is, that treating is not bribery. 
They both admit, that bribery diſqualifies; 
but they contend, that the offence of Mr. 
1 Thelluſſon 
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Thelluſſon does not come within the defini- 
tion of bribery. The whole hinges upon 
this; it therefore becomes my duty to im- 
preſs upon you, that it comes within that 
definition. If I ſucceed in this, no ſubtlety 
can induce you to ſeat Mr. 7. Belluſſan. 
Whitelocke has been quoted on the other 
ide, to ſhew that at the time he wrote, 
treating was not contrary to la w. From the 
manner in which they argued, a byſtander 
might be led to ſuppoſe that I had quoted 
him to prove the contrary. But I only 
quoted him to ſhew, that the exiſtence of 
the evil Was at all times lamented by thoſe 
who were friends to the conſtitution; and 
that the practice was always felt to be ſo 
deſtructive to the freedom of election, that 
even in the reign ef Charles the Second, 
Mbitelocke ſighed for a law to reſtrain it. 
What has been quoted from Grey's debates 
ſtrengthens my argument- It proves that 
the Houſe always: thought that, ſomething 
was neceflary to be done, to check this 


growing miſchief. It is a curious argument, 


that becauſe all EIS men wiſhed. for ſuch 
| a a law 
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2 law before it paſſed, now it has paſſed, 
it is not to be carried into execution. 
The debates upon the bill when pre- 
ſented | to the Houſe, ſhew the light in 
which this offence was conſidered. Sir 
and expences, that elections might be 
* free *.” Serjeant Maynard This brib- 
ce ing men by drink is a lay ſimony .. Mr. 
Swynfin—< But there is one thing: that 
«exorbitant corruption, amounting to no 
r Jſe than bribery.— And it is better to al- 
«tow to give C. 1000 than to expend it ſo 
« diſorderly. It makes the very parliament 


T have reflections upon it. Therefore would 


* have a bill to reſtrain this giving or | 

e ſpending money before the election be 
% made 1. Sir Thomas Meres—* Thoſe 
„ who wiſh not the parliament: well, im- 
pute theſe things as a ſcandle to us; 


therefore ſomething ſliould be done 


© againſt drinking and bribery 5. — This 
i Sb RI hn: ee 


» 4 Grey's B 5 p FYY 1 w. 3. 
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« pers at the Committee. The thing looks 
not well abroad, and drinking men throw 
e away a child's portion at an election in the 
- « charge, and laborers and good handicraft(- 
“men ruin their wives and children by ill 
« habits6f drinking at theſe elections. Mr. 
Williams-— The abuſe is ſo fatal and no- 
< torious- at elections, that to remedy it 
* there is no remedy ſo fair as a law T.“ 
Colonel Birch. Corporations are ruined 
by this debauchery ; and ſo ill habits are 
got not elſe to be remedied 4. Thus ĩt 
appears, that im the debates upon this very 
bill, treating is ſtated by the leading mem- 
bers of the Houſe, to be of equal, if not of 
greater enormity than bribery. And ſurely 
to canvaſs to be choſen a ſenator (as is 
et too common) by diſorderly debaucheries 
-< or. rewatds, or for private ends, is moſt 
% diſhonerable' to the perſons who are fo 

, choſen, to the aſſembly in which they 
= have-the honor to be admitted; and to 
4% the government of their eountry. They 
« who thus ſeek for date are row traſt 
« .worthy of them 9. 

.* 4.Grey's Debates, 96. + Ib. b Ad 

F I Whitelocke's Notes, c. 31. p. 268. 

But 
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But it ſeems to be the aim of Mr. Thel- 
4uſſon, to put every thing valuable in iſſue. 
Having formerly done ſo by the law, he 
now does the ſame by the. parliament. 
His learned counſel have in fact advanced 
the ſtrange and monſtrous propoſition, that 
the Houſe of Commons has no power to 
regulate the elections of its own members 3 
and this becauſe it has no power to declare 
that an affault is equal to murder. But 
though the Houſe cannot alter the law of 
its own bare authority; yet it is the ſole 
judge of what is the law and uſage of par- 
liament. It can puniſh” thoſe who are 
guilty of a breach of its privileges, and who 
dare to violate the freedom of election. 
But lawyers are not acquainted with the 
learning of elections; there is a particular 
cunning in it not known to them; nor r do 
they go by the fame rules *. 

I "he treating reſolution: was-not t paſed'i in 
a hurry, nor was the Houſe taken by ſur- 
priſe. It was preſented to the Houſe in 
167 5, and referred to a Committee, It was 
reported in 1676, and was not finally agreed to 
2 Per Powis Juſtice, 2 Ld. Rayaiond, 944. ni 
9100 till 
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till 167. It ys, © Every ſuch entertain- 
* ment; &e. is by this Houſe declared to be 
ac bribery. Fus not making it bribery for the 
firſt time, but declaring it to be ſo according 
to the law of parliament. I admit to the 
learned gentlemen, that it would be à hard 
caſe to ineapacitate Mr. Thellufſon'by an ex 
poſt facto aw; but is this the caſe of an ex 
poſt facto law, when by a ſolemn deciſion 
made above a hundred years ago, the Houſe 
has declared that treating is bribery ? After 
this, it is impoſſible that fifteen gentlemen, 
upon their oaths, deriving their authority 
from the Houſe, and ſworn to decide. ac- 
cbrding to the law of parliament, can poſ- 
ſibly determine otherwiſe. And hereof the 
* Committee of Elections and Privileges is 
appointed to take _ eſpecial notice; and 
.® eare ;: and to act and determine matters 
< coming before them accordingly 92 Can 
any thing be more explicit ? The Houſe of 


Commons are your Maſters, you are in the 


room of the Committee of Elections; as 
ſuch! you are appointetl to take eſpecial 
notice and eare; and to act and determine 


according iy. It is impoſſible to receive a 
| more 


mote expreſs inſtruction, or an order more 
diſtinct. After this you cannot entertain a 
doubt in what manner you ate bdund to 
decide. But it is ſaid to be 120 years ſince 
this reſolution was made a ſtanding order of 
the Houſe. That the antiquity. of a law: 
ſhould weaken its efficacy, or. diminiſh the 
reverence which is due to it, is a new diſ- 
covery.in the expoſition of the laws of ron 
land. Whether this reſolution: has been 
renewed or made a ſtanding order ſince. 
1678, I cannot pretend to determine; it 
was adopted by two ſucceſſive. parliaments, 
and was finally made a ſtanding order of the 
Houſe in 1678. As ſuch I conceive it muſt- 
femain, unleſs reſcinded by. a guns re 
ſolution. (999%. 0 dre ago 
The meaning of 5 e rofvltion; is 
| lat that upon proof of treating, Com- 
mittees are to determine as if they had evi- 
dence of bribery z it matters not that the 
penalty is ſevere; if treating is declared to 
be bribery, all the penalties of bribery ne- 
ceſlarily attach on treating. When a per- 
ſon is convicted of bribery, the Committee 
has no more to do: 6 
111 4; creates 
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ereates the diſqualification, When by che 
 reſshfi6ny treating is declared to be bribery, | 
and in the ſtatute, the giving meat and 
drink, and the giving of money are claſſed 
tögether as the ſame offence, to fuy that 
bribery difqvdlifies, but that treating does 
| bt; is à perverfion ef all the files of conc 

ſtruction If the Houſe of Commons; who 
are the güürdians of the rights of deQion, 
cant declare what ſhall be conſidered as 

election bribery, I know not by what means 
they can ſupport the freedom of elecłion, 
nor by What authority they annually re- 
*|the liberties and privileges of the Com- 
mens of Great Britatm, for any Lord of 
4 parliament, or any Lord Lieutenant of any 
owes coneern themnſelves in che elec- 

« tions of members to ſerve for the Come = 
« js patlianient,” They have as much 
power to do the one as the other. 
c curt can have no gariſdictien Unleſs it Bas 
authority do protect TAI, The Hoſe chn- 
not protect Itſelf, uiileſs it can protect the 
freedom of election, to Which d Ses its 
an exiſtene. 

9 | The 
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The reſolution having once been made a 
ſtanding order of the Houſe, did not require 
to be renewed. Mr. Douglas, and all writers 
on the ſubject, have ſo conſidered it; nor has 
any doubt ever been entertained before of 
its ſtill being in exiſtence. The Houſe of 
Commons conceived it to exiſt,” when they 
not only allowed me to petition on that re- 
ſolution, but heard and determined that pe- 
tition, and avoided: Mr. Thellfſor's election. 
Hear what Mr, Douglas ſays upon the ſub- 
ject: © Treating, gifts, promiſes, &c. al- 
« though of the ſame nature with bribery, 
yet not falling within the popular ſenſe 
s of the word, which is confined to the ac- 
« tual payment of money, were frequently 
« ſubſtituted in place of a dire&'purchaſe, 
*« m the hopes that the offence in that fhupe 
% would pafs with impunity. This the 
« Houſe endeavored to obviate by the fol- 
_ < lowing reſolution of the ad of April, 1677, 

„ which was made a ftanding order on the 
* 21& October, 1678*.” The meaning 
of the refolntion then does not A coy 


a Dans do.” 017 10 1 
X 2 vague 
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yague conjecture. I have the grave and 
deliberate opinion of Mr. Douglas, that 
treating, which in the popular ſenſe of the 
word, did not amount to bribery, was, by 
the reſolution of the Houſe, placed upon 
a level with it. Mr. Luders alſo conſiders it 
in the ſame-light ; he ſays, © The treating 
« act has a more comprehenſive expreſſion 
than the ; ſtanding order of 1678, on 
# which it was founded; the words of that 
«reſolution are, if any perſon ſhall by 
«* himſelf, or by any other on his behalf, or 
at his charge, at any time before the day 
« of his election, give any perſon or perſons 
having vote in any ſuch election, any 
% meat or drink, exceeding in the true 
& value of C. 10 in the whole; or ſhall 
« before ſuch election be made and de- 
« elared, make any other preſent, gift, or 
e reward, &c. The ſtatute defines the 
A time generally before his election, and 
89 claſſes in one ſentence, both the enter 
e tainment and the other preſents, probi- 
* biting both equally within the ſame period. 
« But the greateſt difference between the 
& reſolution and me” — conſiſts in 
2g « the 
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« the evidence required of the facts; the 
* former declares the facts alone duly 
proved to be bribery and criminal; but the 

4 latter infers the guilt from the object 
e and intention; the ſeveral acts muſt be 
« done in order to be elected, before the 
« penalty attaches, according to the words 
« of the firſt ſection of the ſtatute v. Mr. 
Juſtice Blackfone alſo, whoſe authority is 
now for the firſt time denied, in his igno- 
rance of the law, claſſes together bribery 
and treating, and ſtates the ſtatute of King 
Milliam to have been paſſed, to prevent the 
infamous practice of bribery” and corrup- 
tion +. Lord Mangſteld, on the debate on 
Lord Stanhope's bill, alſo held the fame 
language. In fine, all writers on the ſub- 
ject uniformly agree, that treating and bri- 
bery are the ſame offence. Such could not 
have been their language, if this monſtrous 
propoſition were to prevail, that a per- 
ſon convicted of treating was liable to no 
| heavier puniſhment than to have his election 

avoided. <FT 10 are | £1 
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In the reſolutions of the Houſe, in the 
deciſion, of Committees, in the writings and 
ſpecches of lawyers, treating has been uni- 
formly claſſed with bribery: Nor has there 
been a ſingle inſtance quoted to the con- 
trary, excepting the ſtray reſolutions of Mr. 
Phelipc. Driven to their ingenuity to ſup- 
port theſe-refolutions,. and to contend, that 
bribery and treating ate; diſtin, they fay 2 
Bribe at any time, and to any amount how 
ever ſmall, it is always an offence; treat 
to hat amount you will, you are guilty of 
no offene, except it be between the iſſu- 
treating is criminal Within that period only. 
At firſt ſight this argument is plauſible. 
But it is eaſily anſwered: The giving of | 
money to electors maſt, from its nature, al- 
ways be corrupt, and therefore is protu- 
ſtances. Not ſo with entertainmenis. A 
miner, inlũch is no more than an act of 
hoſpitality to-day, may, owing tu cir- 

cumſtances, be an act of corruption ta- 
morrow. It was not the intention of the 
kgitatars to check hoſ ſpitality, but to pre- 


vent 
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vent ſuch entertainments as were given 
from a corrupt motive, and which, by vie 
lating the freedom of election, might even, 
tually be deſtructive to the conſtitution of 
parliaments ; for this purpoſe it was neceſ- 
fary to fix ſome point where hoſpitality 
ſhould be deemed to: ceaſe, and corruption 
to commence. That point the law has 
fixed from the te/te of the writ to the day of 
election. The law ſays, that treating within 
that given period ſhall be conſidered as hri- 
paſas, and ſhall be puniſhed 2s ſuch. ] 
do not contend, that it is bribery. at any 
Thellyſon was within the period prohibited 
by law, and that is ſufficient for my purpoſe. 
But it is ſaid, that à candidate may treat 

with, impunity for fix months previous tq 
the iſluing of the writ. If fo, this is a dey 
fect and omiſſion in the ſtatute; hut I much 
doubt whether this be law, eſpecially when 
Jregollect that, before. the formar Commit 


tee, Mr. Dallas objeſted to He mining the 
— on the ground that their anſwers 


als criminate themſelves, as the opening 


X 4 their 
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their: houſes by order'of a candidate, to en- 
tertain the electors in his intereſt, was not 
only a breach of privilege of che Houſe, but 
an offence at common law, for which: x they 
might be indicted . el! 

But the ſtatutes of the 7th William II. 
Cc. 4. and 20 George II. c. 24. have been re- 
ferred" to: And it has been urged as an ar- 
gument, That the one is called the treating 
act, and the other is diſtinguiſhed by the 
name of the act againſt bribery. But ĩt muſt 
be recollected, that theſe are not the titles of 
the acts, but mere names, which they have 
received in common parlance, the one hav- 
ing relation more particularly to bribery by 
treating, and the other to bribery by money. 
It is true; chat by theſe acts a penalty is in- 
flicted for bribery by money, but not for 
2 giving treats" or entertainments. - But the 

reaſon of this'is evident. ' Treating i is an act 
' bf public/notcriety, bribery is practiſed in 

ſecret.. The act of Gage II. + therefore, 
| became neceſſary to induce perſons to come 
| nd and diloover theſe ſecret rates 
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It therefore offers a reward and impoſes an 
oath for the detection of bribery, which 
would be of ne uſe for the diſcovery of 
treating. When a perſon is ſtaggering with 
liquor, there can be no-need of 'tendering 
him an oath to diſcover whether he has been 
drinking. A man may receive a bribe in- 
directly, but no man can eat or drink indis 
rectly or in truſt for another. This act, 
therefore, was neceſſary in aid of the ſtatute 
of king William, ſo far as money was con- 
cerned; it would have been nugatory and 
uſeleſs, if extended to treating. No other 
arguments have been adduced to prove chat 
bribery” and treating are diſtinct. 

But the 2d George II. c. 24. may be con- 
ſidered in another point of view. You, as a 
Committee, have no concern with it. You 
have no more to do with it than the courts 
of law have with your reſolutions. The 
ſtatute of the 7th William III. c. 4. is de- 
_ claratory of the law of parliament, and the 
power of conſtruing it is confined to the 
Houſe of Commons. The penalties of the 
ad George II. on the contrary, cannot be 
xecovered before a Committee, they can only 
5 9 
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be ſued for in 4 court of law. . Excepting 
the 7th Hilliam III. there is no ſtatute 
Commons can have cognizance, as between 
a candidate and themſelves. Fritter down 
this ſtatuts, and get rid of the treating re+ 
ſolution, — — | 
peniſhment for bribery. , 
I truſt that I have now gatifadrrily 
proved, That previous to the paſliag of the : 
treating reſolution, it was the wiſh of al} 
od men that bribery and treating ſhould 
bs prafiibited alike: That ſincę that re: 
ſolution paſſod, they have ever been con- 
| Gdered on the ſame footing: And that the 
tame conſtruction of the ſtatute has been in- 
variably adopted, from that time downwards, 
40 the year 1787. The reſolutions of the 
ſecond Norwich caſe, in that year, have 
heen compared to the judgment in the caſe 
of Jabnſfene and Sutter and their authority 
has been neſted on ſimilar grounds. But 
Augh the reaſont of a judgment. do nat ap- 
P)ear upan record, yet they are not given in 
Private, gr when. the judges are locked up, 
a with a Committee, They are 


given 
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given in open court. Any one may take 
notes of them, and if a report of them is 
erroneous, it may be corrected by the notes 
of others. Befides, the opinion of the 
judges in matter of law is prims facie evi- 
dence of the. law. Not ſo the opinion of 
a Committee, But in all caſes of 'judg- 
ments at law, the judgment itſelf appears 
on the record. Ia the Naruiab caſe, not 
only the reaſons which induced the Com- 
mittee to paſs theſe reſolutions do not appear, 
but the reſolutions themſclves are apt upen 
record. No trace of them is to be found in 
the Journals of the Houſe or in the Minutes 
of the Committee, If ſoraps of paper com- 
municated to a reporter by any member of 
2 Committee, are to have the authority of 
a decided caſe, there is no foreſeeing here 
the miſchjef may end. Future reporters 
may not poſſeſs diſcriminetion equal to Mr. 
Luders. They may got be as able 40 dif- 
tinguiſh what is right from what is wrong, 
Befides, nothing ean be more directly con- 
trary 40 the ſpiit af Mr. Grenville's act, 
than to ſet up deciſions never communi- 
ieee till the 
Com- 
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Committee is diſcharged.” But it does not 
even appear, that Mr. Phelips agreed with 
the Committee in the ſecond reſolution; it 
is only ſtated that the reſolution was pro- 
poſed, and that it was negatived *; but 
whether negatived unanimouſly;'or by what 
maj ority, is not mentioned. But much 
weight is to be given to theſe reſolutions; 
| becauſe there were ſeven barriſters on the 
Committee. In the firſt” place, this is aſ- 
ſuming a doubtful fact. It no where ap- 
pears that theſe ſeven learned gentlemen 
voted againſt the reſolution prop6ſed, but if 
they did, I do not know that a'precedent is 
te lefs unjuſt or abſvrd, becauſe "ſeven 
learned barriſters have thought proper to 
club together in a gang in order to puzzle 
the country gentlemen, and induce them to 

m—_ a reſolution contrary to law. 75 

1 the: ſtatute of king William, no diſtino- 
is to be found between the giving of 
— and giving entertainments; the 
Norwich reſolutions make one. The Com- 
; mittee did not venture to W that 
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bribery does not incapacitate. They there- 
fore drew a line, and taking no notice of | 
the giving of money, determined, That the 
diſqualification * ſo far as it relates to treat- 
ing. is. not proſpective to a future elec- 
tion. The Committee had no right to 
make this diſtinction directly in the teeth of 
the ſtatute, and contrary to its ſpirit and its 
letter. No wonder they did not publiſh 
ſuch a reſolution ; it muſt have. been their 
wiſh to conceal- it from the public, and 
after ĩt had ſerved its purpoſe, to have it bu- 
ried in oblivion. Had they reported it, the 
Houſe would have taken fire; they muſt either | 
have repealed . the ſtatute, or have rejected 
the reſolutions. Theſe reſolutions there- 
ſore muſt be entirely diſcarded from your 
conſideration. 
I might however have drawn Som them 
an argument in my favor. They prove 
that the words e ſuch elettion,” on which 
| ſuch: ſtreſs is now laid, did not ſtrike theſe 
ſeven learned gentlemen as being o of ſo much 
importance. They do not even ſeem to 
| have been noticed by them. To. ſeat Mr. 
Hobart, they reſorted to other ground. By- 


"denying 
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denying that the diſqualification of the 
ſtatute is proſpective to a future election 
as far as relates to treating, they tacitly 
admit, that as to bribery, it is proſpective. 
Then, according to their conſtruction of the 
act, in a (caſe of bribery, © /ach election 
does not mean the particular election at 
which the bribery was committed, but re- 
fers to ſome ſubſequent or future election; 
but as there is no exception whatever in the 
act, if in the one caſe the diſqualification 
extends to the vacancy occaſioned by bri- 
bery, it muſt in the other extend to the 
vacancy occaſioned by treating. So much 
for theſe famous reſolutions: If they are to 
have any weight, _—_ will ſo ar operate in 
my favor. 

Many ingenious nid have been 
urged to prove that bribery and treating are 
diſtinct offences. I have ſhewn them all to 
be unfounded. But with all their ingenuity 
Have the learned gentlemen either convinced 
you that treating is in law a leſs offence than 
bribery, or created a wiſh that its punifh- 
ment were leſs fevere. For my part I cor- 
Gally agree with Mr. Swynfin, that it would 
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be better to allow to give 10007. than to 
expend it ſo diſorderly *; In the courſe of 
his canvaſs, Mr. Thelluſſon muſt have been 
eye · witneſs to ſcenes of miſery and diſtreſs 
ſaMelent to rend his heart with anguiſh and 
affliction. In entering the ſmall houſes in 
St. George's Fields, he often muſt have ſeen 
a mother with ſeveral ſmall ſtarving chil- 
dren, eat up with illneſs and diſeaſe, them- 
felves unable to gain a livelihood, and de- 
pending on. the daily labor of their father 
for a ſcanty and precarious meal: If touch 
ed with ſuch a ſcene of complicated miſery, 
he had thrown ten guineas on the table, 
even making the father's vote the condition 

of the gift, the miſerable ſtarving condition 
of the family would in ſome-meaſure have 
palliated the offence, and the eye of charity 
might have overlooked the motive, ab- 
ſorbed in contemplation of the good which 
it produced. How: great then the crime to 
ſeduce the father from his work, to plunge 
him in debauchery and drunkenneſs, and 
On his n S OY A 
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its only means of ſubſiſtence. In my mind 
this offence is more heinous than bribery, 
both on account of its publicity and of the 
drunken riot and confuſion which it neceſ» 
farily engenders. How abſurd. and wicked 
to deprive men of their reaſon at the very 
time that they are Won n to exer- 
eiſe it! 1 en 5 
It is to you who are poſſeſſed of dend 
tary property that I particularly addreſs my- 
ſelf. ' It is your own concern. Can you 
enter into a competition with the monied 
ariſtocracy of Londen? Will your names 
give currency to a bill equal to that of Mr. 
| Thelluſſen? You are called upon by a 
ſtrained conſtruction of the ſtatute, not only 
to ſap the morals of the people, but to giye 
the death blow to all natural and legitimate | 
parliamentary influence. Seat Mr..T helluſ- 
Vn, and the country gentleman who has not 
a pocket borough at command, muſt bid 
farewell to every hope of ſitting in the 


Houſe of Commons. Family intereſt, long 


formed connections, well earned popularity, 
all muſt fall, when ſet in oppoſition to the 
33 of a wealthy ſtranger. It will 

change 
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change the character of the Houſe of Com- 
mons, it will exclude every man of mode - 
rate and independent fortune, and fill it with 
loan jobbers and contractors. What coun- 
try gentleman can make head againſt a 
conſpiracy of the rich? What man of 
worth and independence, will embark in a 
conteſt, which may eventually deſtroy his 
conſequence and ruin his eſtate? Such are 
the natural - conſequences of this offence, 
aptly compared to ſimony, by Serjeant May- 
nard u, and which, ſo far back as in the time 
of king William, had become ſo prevalent, 
that in the opinion of Mr. Williams it could 
not be remedied without a law +.. If, how-= 
ever, on due conſideration of this ſtatute, 
you ſhall be of opinion that the words in 
the ſecond clauſe as if never returned or 
selected, mean (as has been contended) 
that a perſon convicted of treating ſhall be 
in no worſe a fituation than any other 
guiltleſs ſubject, then indeed you muſt ſeat 
Mr. Thelluſſon; but then this act, which 
hitherto has always been conſidered as an 
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act of pains and pebalties, is in fact an act 
of indemnity, and its thundering preamble 
mere ftoth and declaimation,— 


— —— fury 

Signifying nothing *. a 
NMlafiy arguments have been drawn from 
my admftons, but in He I have made 
none. I ſſtäted that there hall been twd 
conſtructions of tlie act; that 1 'contetit- 
ed myſelf with the narrower conftruc- 

ton, feeling it ſufficient for my Pur poſe; 
Vit without admitting that tlie other "could 
not be ſupported. But it has bech denied 
hit this Writ is in the natüre bf dh Allr. 
But what is the Writ 2 Whieteas Gebrge 
* Wordford Tbelluſſon, <fq. was lately choſen 
« one" of the bürgeſſes, cc. for bur preſent 
-« parliament, ſummbnèd to be holden, &c. 
« And whef&isthe LOoWer Houſe of our ſaid 
a e Have adjudged the election of 
he fan Großge Woodford Thelluſon-ito be 
ee void „As appears, Ke. By means whereof 
ur ſubjeRs'df tie ſaid Borough are de- 
* ce of one burgeſs'to treat for tlie be- 
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© nefit of the ſame Borough in our ſaĩd par- 
*:]iament ; nevertheleſs, we being unwilling 
«© that the commonalty, &c. from the afore- 
** ſaid cauſe, ſhould be diminiſhed or leſſened, 
hereby thoſe affairs may not have a due 
end, &c.” From the peruſal of this writ 
it is evident that it is not entirely a new writ; 
it grows out vf the former, and has the ſarhe 
object to fulfil ; namely, to return a bur- 
geſs to the parliament to treat for the bene- 
nt of the Borough, an advantage of which 
it was deprived by the defective return male 
to the former writ. This is corroborated hy 
the caſe of Aluborougb. It makes no differ- 
ence to the argument, whether the firſt writ 
be iſſued on a vacancy or on the general 
election, In that caſe Fairfax was incapa- 
Citated. Upon vrhat election ? Upon that 
xo ſupply 'the vacancy -occafioned by the 
death of Sir Michoel Wentworth. The ſe- 
ond writ was iſſued to fill that vacancy. 
At makes no mention of Fairfax, although 
| He had been elected ſince the death af dir 
eee ee eee, bet 
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And here it is material” to-obſerve, that the 
words of the reſolution againſt: Fairſax are 
1 diſabled and incapacitated upon futh election 
to ſerve for the ſaid borough. Yet ſo 
far was Fairfax from imagining that the in- 
capacity apon ſuch election applied only to 
the particular election that was paſſed, that 
though the writ for the next election did not 
- iſſuefor a twelvemonth, he did not venture to 
ſtand again, and a Mr. Wentworth was re- 
turned to ſupply the vacancy. The caſe of 
Hindon and —_—_ aber are to the lame 
effect. ; 
In alking of ahi royſierity of Fob EASY 
Wy « ſuch election, I meant no reflection on the 
ſpecial pleaders. They are an uſeful body 
of men; but parliamentary law is not their 
element, they have no right to conſtrue it; 
there is a cunning in it which they do not 
underſtand. An act paſſed as a bulwark of 
the rights of the people and of the freedom 
of election, is not to be frittered away by a 
miſerable quibble on two words. Nothing 
can be more abſurd than to contend that the 
words © ſuch election, were inſerted in the 
ſecond merely to render the particular elec- 
2 tion 
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tion void; and thus do away the effect of the 
firſt clauſe. According to this conſtruction, 
the penalty only attaches upon the party 
actually returned. A loſing candidate may 
treat to any amount, and if he can avoid the 
election of his more ſucceſsful opponent he 
is cligible to ſupply that vacancy, and may 
be returned without being liable to any pe- 
nalty for his former treating, although he 
may be entirely indebted to it for his elec- 
tion.— This has even been avowed by the 
learned gentlemen; but the act is not to be 
conſtrued ſtrictly for one purpoſe, and-libe- 
rally for another; if ſtrictly, this conſtruction 
againſt the ſpirit of the act cannot be ad- 
mitted ; if liberally, the miſchief to be pre- 
_ vented and the remedy intended, are too 
plain to require further argument. 
The next election, they ſay, is a new 
election. How is it in the caſe of an 

amended return? In the preſent caſe the 
ſecond election is in the nature of an 
amended return; it is as if the Houſe were 
to ſay, We know that Mr. Thelkufſon 
« ought not to have been returned ; but we 
« cannot diſcover from the return who 
Y 3 cc ought 
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« ought to fill the vacancy; and therefore, 
« inſtead of calling in the clerk of the crown 
„to amend it, we fend it back to the 
& ſheriff, that he may inform himſelf who. 
<« ought to have been returned to the writ.” 
But much has been inferred from the cir- 
cumſtance of theſe words having been 
adopted on amendment. The reaſon of 
this is clear. Without this amendment the 
| puniſhment would have been too fevere 
for the offence ; it would have created a 
total incapacity to ſerve at any time for 
rhat place in parliament. For this reafon 
theſe words were inſerted in the act, and 
the incapacity reſtricted to the vacancy upon 
that avoidance. : 
By way of illuſtration of their argument, 
the learned gentlemen have put the caſe of 
a minor. The incapacity of a minor, they 
fay, is created by the 7th and 8th William 
3. c. 25-1. 8. which is in effect the ſame 
as the laſt clauſe in the treating act; and 
that therefore, when an election is avoided 
for treating, the party is in the fame ſitua- 
tion as if his election had been avoided for 
being under age; that is to fay, he is in the 
> ſame 
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ſame ſituation as if he had never been, re- 
turned; and, as in the cole of a minor, the 
only puniſhment is the loſing the ſeat, and 
be is eligible to ſupply the vacancy, in caſe 
he ſhall come of age before the day of elec- 
tion; ſo. here, the loſs of the particular glec- 
tion is the only penalty, and the party may 
be returned, if he refrain from treating at 
the ſecond election. But there is this ma- 
terial diſtinction: In the caſe of a minor 
the ſtatute is expreſs : 5 If any ſuch minor 
« ſhall preſume to, fit or vote in parliament, 
{ he ſhall incur ſuch penalties and forfei- 
te tures, as if he had preſumed to lit or vote 
in parliament without being choſen or 
returned. The ſtatute is explicit, both 
as to the offence and puniſhment ; not a 
word of any incapacity. The offence of 
the minor does not conſiſt in being returned, 
but in fitting and voting in parliament un- 
der the age required by law. A minor 
commits no offence by the mere act of 
being elected; nor is he liable to any pe- 
nalty whatever, unleſs he preſume to per- 
form the functions of a member of parlia- 
ment. With treating it is otherwiſe ; the 


Y 4 penalty . 


although the party ſhould never take his 
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penalty is incurred by the act of treating, 


ſeat. It attaches on account of the illegal 
means by which the return was obtained. 
The offence is compleat, even by endea vor- 
ing to procure a return by any corrupt prac- 
tice *. 

But if the meaning of the act is doubtful, 
you muſt have recourſe to the uſual rules 


of conſtruction. The faireſt and moſt 


—— 


« rational method to interpret the will of 
the legiſlator, is by exploring his inten- 
tions at the time when the law was made, 
* by /gns the moſt natural and probable z 
* and theſe figns are either the words, the 
vc context, the ſubject matter, the effects 
and conſequence, or the ſpirit and rea» 
« ſon of the law +.” Let us examine the 
ſtatute of king William by this rule, There 


can be no doubt, but that the object and 


intention of the legiſlature, was to prevent 


the expence of elections, and to ward off the 


danger which it threatened to the conſti- 
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tution. In conſtruing the act, by which 
they meant to carry into effect this inten- 
tion, © the words muſt be underſtood in 
* their uſual and moſt known fignification, 
* not ſo much regarding the propriety of 
„% grammar as their general and popular 


* uſe . In their general and popular 
ſenſe, what is the uſual ſignification of the 
words, * incapacitated upon ſuch election 
* to ſerve in parliament for ſuch county, 
city, town, borough, port, or place?“ 
Aſk any man, not educated in a pleader's 
office, and he will tell you, that their mean- 
ing is, that as a puniſhment of the offence 
committed at ſuch election, the party is 
incapacitated from ſerving for that place in 
parliament, .. But if the words happen to 
* be ſtill dubious, we may eſtabliſh their 


0 meaning from the context, with which 


** it may be of ſingular uſe to compare a 
« word or a ſentence, whenever they are 
 « ambiguous or equivocal, Thus the proem 

6 or preamble is often called in to help the 
66 conſtruction of an act of e ＋. 
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Here then, call in both the title and pro- 
amble of the act, and compare them with 
the ſecond clauſe. What could have been 
more abſurd in the legiflature than to fay, 
we are determined to prevent all charge 
and expence at elections; we think it 
a feandalous and diſhonorable practice, 
contrary to the laws, and in violation of the 
freedom of election; nay, it may be de- 
ſtructive to the eonſtitution of parliaments ; 
yet ſcandalous as the practice is in itſelf, 
and dangerous in its eonſequences, we will 
inſtict no difability an the offender beyond 
the avoiding his election; he ſhall be, to all 
intents and purpoſes, as if he had never 
been returned; and though eonvicted of 
this crying offence, he ſhall be in the fame 
fituation as every other perſon in the king- 
dom. Can ſuch have been the meaning of 
the legiſlature ) Then, as to the ſubject 
matter of the act. The words muſt be 
« underſtood as having a regard thereto z 
« for that is always ſuppoſed to be in the 
< eye of the legiſlator, and all his expreſ- 
" hong directed to that end *,” Before 
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plaints had been made, and manifeſtly ap- 
peared to be true, of undue elections of 
members to parliament by exceſſive and 
exorbitant expences. This was the fabje&t 
matter of the at. © But the moſt univer= 
« fal and effectual way of difcovering the 
“ true meaning of a law when the words 
are dubious, is, by confidering the reaſon 
© and ſpirtt of it, or the caufe which moved 
et the legiſlator to enact it v.. The reafon 
and the ſpirit of the ſtatute were, to check, 
in the moſt effectual manner, exceffive and 
exorbitant expences at elections. Then, if 
you ſtill entertain a doubt upon the word- 
ing of the ſtatute, that doubt muſt be fatal 
to Mr. Tbelluſſon, fince that conſtruQtion 
muſt prevail, which is the moſt conſiſtent 
with tho reaſon and fpirit of the law, which 
tends moſt effectually to check the evil 
; wv gage of, and to advance the 7257. 
intended. | 
The ſubject matter of the act was the 
exorbitant expence of elections, its reaſon 
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and ſpirit, to check that expence and pre- 
ſerve inviolate the freedom of election. 
From the Stockbridge caſe , it appears that 
before the paſſing of this act, treating was 
a ſufficient ground to avoid an election. 
The act, therefore, m muſt have been paſſed 
with a view to ſomething more, and to in- 
flict a further incapacity. In fine, if you 
have any doubts as to the conſtruction of 
any part of the act, you muſt refer to the 
context, recollecting that the ſubject matter 
of the ſtatute was always in the eye of the 
legiſlator, and all its expreſſions (however 
ambiguous) directed to that end. Your de- 
cifion will undoubtedly be ſuch as will 
ſtrike at the root of the evil, and effectually 
carry into execution the intention of the 
act; ſince © the office af all judges is al- 
« ways to make ſuch conſtruction, as ſhall 
« ſuppreſs, the miſchief and advance. the 
6 remedy, and to ſuppreſs. ſubtle inventions 
T and evaſions, for continuance of the miſ- 
« chief and pro privato commoda; and to add 
> * force and life to the cure. and .- 
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* Cordin g to the true intent of the makers 


*. of the act, pro bono publico n. But the 

conſtruction contended for on the part of 
Mr. Thelluſſm, is built upon a different 
principle. Ut res magis pereat quam valoat 
ſeems to be his motto. But you will not, 
for his private adyantage, admit a conſtruc- 
tion againſt the public good, and conſent to 
ſuppreſs the e in n to ee the 
miſchief. 1 

It is objected to the Therford caſe, that it 
wad a decifion of the Houſe on the merits 
of an election, and therefore of no weight, 
as theſe deciſions were generally partial: 
but this is not the caſe. The debate did 
not turn on the merits of the election, but 
on the conſtruction of the act of parliament. 
It is the ſtrongeſt inſtance on the Journals 
of a parliamentary expoſition of a ſtatute, 
It is the only ſtatute conuſable ſolely in the 

Houſe of Commons: On this memorable 
debate, its conſtruction was decided. This 
decifion, therefore, is beyond the reach or 
as of attack; nor is there, 1 the 


* 
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lapſe of go years, with the ſingle exception | 
of the Nawds: caſe, one procoiont n 
it. 
. Bur it is faid, that this vs devided by » 
ſmall majority. What then? Does the 
value of à decifion depend on the Num 
bers of thoſe who decided. it? The circum- 
Nance of its having been carried by a-ſmall 
majority, is a proof that the queſtion was 
much agitated ; and that it had engaged 
the fears and expectations of many. It was 
on the eve of a general election. The 
Sheppards divided in the minority, and 
doubtleſs were ſupported by all thoſe whoſe 
(eats depended on their means of <orrups 
tion. By oppofing the act, they might gain 
double credit 'with thoſe whom they in- 
tended to corrupt, and who withed to be 
corrupted. It proves the virtue of - the 
majority of the Houle, that they could 
not be out- voted on à great conſtitutional 
queſtion, 'when they were determined to 
protect their privileges by a" fair and n 
conſtruction of the ſtatute. 
Such is the Thetford _ The e 
of the act having, by a memordble deciſion, 
given 
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given their: expoſition of it, you will not at 
this diſtance. of time ſay, that they were 
miſtaken, and allow an oppoſite conſtruo- 
tion to appear upon the Journals. You 
ſurely have too great a reſpe& for your 
anceſtors; you value your own characters 
too highly, to tranſmit to poſterity the idea 
of holding former legiſlatures in -contempt, 
as incapable of underſtanding the meaning 
of their own ſtatutes. If you decide upon 
the ſtatute, the Thetford caſe is in point, 
und proves the diſability, to extend to the 
ſubſequent election. But if I have convinced 
you, that bribery and treating are the ſame 
- offence, then Mr. Thelluſſor is incligible by 
the common law of parliament, without the 
aſſiſtance of the ſtatute, Of this the caſe of 
Kirhudbright * 1s deciſive. That caſe could 
not have been decided upon the ſtatute, as 
that act does not extend to Scotland; it 
muſt therefore have been decided on the 
common law and uſage of parliament. : 
Jou are now to decide upon this election, 
and io determine uhether Mr. 7. en wi 
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the record of his ſhame upon his forehead, 
is, in the words of the writ, 4 fit and diſi 
H ertet perſon to repreſent the Borough of 
& Southwark in parliament.” There being 
a ſpecial report againſt him, and there- 
fore no doubt of the grounds of his convie- 
tion, can you bring yourſelves to ſay that he 
is Eligible? ' If you can, it muſt be by ſome 
forced conſtruction of the act of patliament. 
But you muſt conſider how far the act will 
bear you out. In conſtruing it, you muſt be 
guided by the general and known rules of 
law. You enjoy peculiar advantages to di- 
rect your judgment. You have a conſtruc- 
tion of the act by the very men who framed 
it, and within three years after its enactment. 
You have the reſblution of the Houſe, and 
a current of authorities in ſupport of one 
conſtruction. There is nothing on the other 
fide, except the ſtray reſolutions of the Nor- 
wich caſe, and theſe, I repeat, are not in 
evidence, and muſt therefore be diſcarded 
from your conſideration. - But even were 
they eſtabliſhed in proof, it would then be 
for you to conſider how far one bad prece- 
dent can warrant you in making another, 
N That 
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That Committee were evidently aſhamed 
(as well they might be) of their reſolutions. 
They kept them to themſelves. They did 
not venture to proclaim the grounds upon 
which they proceeded, They ſnrunk from 
public view, and took care that there ſhould 
remain no record of their determination. 
To conclude. You are now called upon 
to decide the moſt momentous queſtion 
which has occured ſince the Revolution. 
On your deciſion depend the freedom of elec- 
tion and what ſort of men are in future to 
be returned to parliament. . If you deter- 
mine that Mr. Thelluſon is eligible, you 
will new-model the Houſe of Commons, 
and totally alter the qualification required. 
In vain will the law ſay that 300 J. a year 
are a ſufficient qualifieation; the fee ſimple 
of double that eſtate will be inſufficient. 
Popular elections will become a farce, you 
will exclude all independent men from a 
chance of repreſenting boroughs, and will 
deliver them without redemption to the 

power of the Exchange. Elections will be 
reduced to a trial of wealth, a mere race of 
purſes. In future, nobody will care about 
| 2 the 
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the iſſue of a firſt election. The candidate 
will give his friends a hint, that in return 
for the money he expends in entertainments, 
he ſhall expect their votes twice inſtead of 
once. Thus the expence of elections will 
be increaſed, and the people will be obliged 
to put up with any ſpendthrift who chooſes 
to {et all economy at defiance, 

I entertain the higheſt reſpe& for the 
eountry gentlemen in general, I reſpect their 
independence, and think them more fit to 
repreſent the people than the wealthy mer- 
chant. I feel, that a plain honeſt down- 
right man, hoſpitably living on his paternal 
eſtate, known to and connected in intereſt 
with his neighbours, and in ſome meaſure 
dependant on their good opinion, is a more 
Proper perſon to guard the propetty of the 
Rate, and to watch over the intereſts and 
tiberties of the people, than the rich ſpecu- 
lative merchant, who with his enlarged 
ideas, views every thing through the me- 
dium of gain, and is accuſtomed to riſk his 
hugs on the event of a ſpeculation. 

The eyes of the whole kingdom are fixed 
upon you. They wait with eager impatience 
261 6 S for 
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For your detiſion. The event of the trial 
of my laſt petition has produted much good ; 
tented; and has healed the fores and poured 
balm into the wounds of the conſtitution. 
The Houſe of Commons had fallen into diſ- 
repute, and grown contemptible in the eyes 
uf many. They conceived no virtue to re- 
main in it, and they feared that without vio 
lence ſtom willwut; it newer could be re- 
ſtored to its anciefht vigour; or to its ballance 
ir the cuiſtitution. But that deciſion difs 
pelled thete alarming apprehenfions; it raiſs 
ef: the Houſe:of Commons it the opinion 
nf theo people; it proved that the exifting 
laws are in themſelves ſufficient for tha 
punithment-of corrupt practices, and that 
vrhen the dealers in corruption are brought 
before the proper tribunal, there exiſts both 
ſpirit and integrity ſufficient to etiforce them 
ſtrict. execution. Seat Mr. TBellugon, and 
tho ſcene will be reverſod. - You will undo 
che good of the former Committee. The 
will redouble-the-rage-and- violence of the 
reformers. They will admit, indeed, that 
01101 2 2 | in 
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in that Committee there was ſome virtue, 
but they wilbdenjoit. to the Houſe at large. 
They will confider it as a phenomenon and 
as a ſolitary inſtance of a good deciſion and 
of an honorable; and virtuous Committee. 
In forming your deciſion, conſider alſo 
the ſituation of the country, and the pecu- 
liar claim which the people have on you at 
this time to ſtand forward to protect their 
rights. Two bills have lately paſſed, which 
I confider as death- wounds to the conſtitu- 
tion, and which I fincerely believe were 
meant to check the progreſs of parliamen- 
tary. reform, ſo eſſential to our future exiſt- 
ence as a free people. But I know that 
many are of a different opinion; and, I doubt 
not, voted for them from a conſcientious 
motive, and an honeſt ſenſe that they were 
doing their duty to their country, and that 
by ſuſpending; our rights for a time, they 
were preſerving them from deſtruction. By 
theſe bills the beſt privileges of the people 
have been ſurrendered to you. Lou are at 
preſent not only the guardians, but the de- 
poſitaries of their rights. Vou have now 
an 3 of TR" that the conſti- 
[i tution 
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tution is ſafe while lodged in your hands; 
and that when yen paſſed theſe? bills you 
were not lured by the luſt of power, but 
really actuated by an attention to the in- 
tereſts of the people. By declaring Mr- 
Thelluſſon * inclizible; vou wil prove, that 
while the people ſlept,” you"-waked, ind 
vigilantly watched their rights."0 And whetf 
on the repeat or matural expiration of theſs 
acts, the paople/-lhall be reſtored to the full 
enjoyment luf theibleſſingsdef their forme? 
freedom they will find that: inſtead of im 
paring ye Have improved! the tonftitution 
which they love, and 'theyiwill: pratefdlly 
reed it from uf. Hants; wich renbytted 
charms und beauty, and with addition 
aims on their veneratipn Sand ſupport. 
Thus you will compleat the god which the 
former Conninittee"commeiiced;> thus will 
you confer important benefits omthe conn 
try; thus will you reſdue parliament from 
the charge” of venality ani brruption; ati 
deſerot and obtain the gratitude vf the\pe8- 
ple, who wl not fait to her bleſfings oh 
vr head and tecurd ydur names Amdfong 
the benefaQors arid fovieewbf-the { country. 
Ne 1 
2 9 3 THE 
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— 2 Abe, of the Collett 
was reported to the Houſe by the Chair 
man, Mr. Ellioti, on Wedneſday the 21ſt 
day of December 1796 and A 5 5 
the Votes in the, following words: 
Mt. Edward Fomes Ellicht, ok! the 
#-Selct Committee, who wero appointed to 
in try and determine the: merity of ihe ꝓcti- 
fon of George Tierhey, elquires complain 
«ing of at apdue: election; and return for 
«the Borough. of * — 
Houſe, Tha the had Select 
8 detit wien! 210! MF ive 
1 That George: Woadlfordo T helluſſon, 
1 efquines is nes, dul elected a butga(s to ſerve 
« in chic preſent ꝑuriiament. fot: the ſaid Bo- 
4 rough of Senthwark. . 02 tw 067 217T 
Aud alfa, that the ſaid: Beledt; Commits 
too have determined,” 27048 1 2366 > N 
N Thot: Grotge Tiornex, eftiuires.. the Pe- 
V bitianer, angblt ita have been returned. a but 
 Bgeſocto Herve in this green patlianene for 
t the. aid Borough of Shuthwark.” oth? — b. 3 
And :altbet the ſaid be Cen 
mine have detarmained,” - Bent! of 
—.— 0 
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« That the ſaid George Tierney, efquire; 
* 7s duly elefted a burgeſs to ſerve in this pre- 
« ſent parliament for Ae, Barengh ef 
« Southwark. 
% And alfo, that the faid Select Com- 
* mittee have determined. 5 
% That the petition of the faid George 
* Tierney, gſſuirs, did not apprar to the feid 
Select n #0 be nn br vera 
4e ü. 
And alſo that the aid lea Commite 
« + have determined,” 
© That. ebe oppoſition of the ſaid George 
% Woodford Thelluſſon, g/ ire, to the ſaid 
ce petition, did not appear to the ſaid Sele 
e Committee to be frivolous or vexatious.” _ 
* And the faid determinations were ot 
« dered ge ts 
«Blouſe? 5 
* Dran, | 
„That the deputy cleck of the cron 
- +:do, attend this Houſe, to-morrow mort» 
ing, with the laſt return for the Borough 
« of. Southwark, and amend the fame, by 
ti raſing out the name of George pgs 
4 J. aer eſquire, and inſerting the 
2 4 WM pame 
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* name of Pe py _— a 
* thereof vw. 


4D. 
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When tbe ſecond reſolution of the Com- 
mittee was made known to the parties, 
the chairman aſked Mr. Thelluſſan's coun- 
ſel, if they had any thing more to urge on 
the part of Mr. Thellufſon 2 They aſked for 
time, till the next day, in order to conſult 
their client. Mr. Tierney ſaid, that he ſhould 
object to their being heard at all, Mr. 
Tbelluſſon being now out of court by. the 
reſolution of the Conimittee; in ſupport of 
. which doctrine he relied on the Honiton caſe 
before quoted 7. Fi 
The next day Mr. Dallas informed the 
Committee, that he had nothing further to 
offer on the part of Mr. Thelluſſon,; but de- 
fired to be heard on behalf of the electors 
in his intereſt. To this alſo, Mr. Tierney 
objected, the electors not being before the 
Committee as parties to the defence, and 
their votes having been thrown away and 
loſt. "Tho-<ourt was then. a for _= 
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Committee to deliberate ; and on the par- 
ties being re- admitted, they were informed, 
That the Committee had determined, 

« That the votes given for George Wood 
** ford Thelluſſon, ęſquire, at the laſt elec- 
** tion for the n 4 Southwark, 8 were 
* thrown. away. . ro Yo 
The parties, has again withdrew, and the 
| Committee immediately came to the other re- 
ſolutions reported to the Houſe. But it muſt 
be recollected that, though by the deciſion 
of the Committee, Mr. Thelligſon was out 
of court, as to the merits of the election, 
yet he had a right to be heard on the 
queſtion of voting the petition, or the op- 
poſition to it, frivolous or vexatious; and 
that the Committee had not come to any 
reſolution on this point, when they aſked 
his counſel-if they * any en more to 
tay © in his behalf. 


4 
— | 
: een to the regular —_—_ os pro- 5 
8 this ſecond petition of Mr. Tierney 
ought not to have been tried till after the 
holidays. It was preſented on Tueſday the 
| on day. of November, by Mr. #bitbread, 


_ 
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ho had been his nomitice on the former 


Committee. As ſoon as the petition wag 
brought up, Mr. Whitbread defired that the 
ſpecial report of that Committee againſt 
Mr. Thellufſon *, and the ' reſolution of the 
Houſe againſt bribery, entered into at the 
beginning of each ſeſſion , might be read, 
Which being read accordingly; he obſerved, 
that the Houſe ought to vindicate its own 


honor and dignity, by taking particular no- 


tice of theſe reſolutions; and he hoped, that 
the conſideration of this petition would be 
allowed to take place of others, that a deci - 
fion might be paſſed as early as poſſible 
upon a ſubje& of ſo much importance. He 
concluded by intimating his intention of ſub-- 
mitting to the Houſe, a motion grounded on 
the ſpecial report againſt Mr. Thelluſſon; but 


that he ſhould defer it till after the merits 


of this election were tried. But, unfortu- 
nately for the cauſe of public juſtice, the 
inſolvency of the bank, the mutinies in the 
navy, and the other important and unfor- 
tunate events which took place about that 
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time, ſo fully engroſſod the attention of the 
Houſes and of the public, during the remain- 
der of the ſehon, as to __—_ His" —_— 
able to fulfil this intention.” 

- The Houſe concurcedin Mr. Whithread's 
obſervations, and ordered the petition to be 
talen into confideration on Tzeftlay the 
13ub day of December, which was the next 
open day. However, on Monday the 1275 
day of December, upon the ſuggeſtion of 
Mr. Thelluſſon, that he could not be fo early 
prepared with an anſwer to the allegations 
contained in the petition, the conſidera- 
tion of it; after a debate, was, upon a divi- 
fiotz of 93 to 60, deferred till —_— 
REY W of 8. 


hovis © Aha autless (3 


On a gy the 2oth FM 17 Pebtuiiy 
0 1797. Mr. Thornton preſented to the 
Houle a petition, f gned by ſeveral electors 
of Southwark, againſt the decifion of the 
Committee ſeating Mr. Tierney, The pe- 
| fition ftated, that i in point of Jaw the Ped- 


Votes 316, By vel ned 336, 
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tioners were warranted in the anda 
that Mr. Thelluſſor was competent and eli- 
gible to be elected and returned at the laft. 
election; that by the reſolutions of the laſt 
Committee, a great majority of the elec - 
tors were deprived of their due repreſenta 

tion in the Houſe; that they perceived a 
perſon, who never was entruſted or deputed 
by any majority of the electors, now ſitting 
in parliament under the 5 — of chew 
repreſentative. | | * 
ers «66 was ordered: 40 FI upon the 
table. | - 182202 
On Wedneſday the 124 Aa of February; 
Colonel Porter informed. the Hauſe; that 
he had read with attention the i Southroark 
- petition on the table; and that he conceived 
the language uſed in it to be ſo inſulting to 
the Committee, of which, he bad been a 
member, that he ſhould make a . motion 
upon it, on the Thurſday ſe;nnight. 2 He | 
afterwards poſtponed, his motion. from hay! | 

to time, on account of che Canterb le 
then before the Houſe, which was ſimilar 
to that of Southwark, not wiſhing, to bring 
forward 
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forward any propoſition, the determina- 
tion of which might affect the opinion of 
the Committee on that caſe v. This mo- 
tion was afterwards dropt for the ſame rea- 
ſons as that of Mr. Whitbread. 


* Debrett's Parliamentary Regiſter, 1 volume for 
1796-7. p. 617, 623. 2 vol. p. 151, 
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AN ACCOUNT 
OF THE 


TWO CASES OF THE CITY OP 


CANTERBURY; 


1796 & 1797. 


13 
FIRST CAS E 
or 


CANTERBURY. 


GINCE the deciſion in the two foregoing 
caſes of Southwark, the merits of the 
Canterbury Election have been determined. 
Mr. Baker, Mr. Sawbridge, Mr. Grpps, and 
Sir John Hymeywood, were candidates. The 


two former gentlemen were returned. 


Againſt this return one John Callaway, and 
about x30 other electors in the intereſt of 
Mr. Gipps and Sir Fobn Honey wood, peti- 
tioned. The petition charged the fitting 
| members with having been guilty of bri- 
bery, treating, and other corrupt and, ille- 
gal practices; that they had obtained there- 
by a majority of votes; and that they were 
teturned although diſabled and incapacitat- 
ed by theſe practices. That the election 
and return were contrary to law, and highly 
injurious to the petitioners and to the other 
legal electors of the ſaid city, as well as to 

ba the 
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the other candidates, Mr. Gipps and Sir 

Jobn Honeywood : It prayed, that the elec- 
tion and return might be declared void, and 
for ſuch further relief as to the Houſe 
ſhould ſeem meet. 

This petition was ordered to de taken into 
conſideration on Tueſday the 21ſt day of 
December 1796 ; on which day the Com- 
mittee was _ppound, and AD of the 

following Members : 


Grorcn VansiTTART, Efquire, Chairman, 


Sir Rich- Carr Glynn, knight. | Richard Wilſon, eſqs · 
John Angerſtein, eſq. | | Chriſtopher Atkinſon, eſq. 
Henry Joddrell, eſq. The Lord Hervey. 

Edw* Wilbraham Boote, eig. The Lord Huntingfield, 
Edward Ruſhworth, eſq. Sir William Lemon, bart. 
Thomes Johnes, eſq . The Earl of Tyrconnel. 


Nominees : 


for the Petitioners. for the Sitting Membars, 


Reginald Pole Carew, eſq. | The Hond* St. Andrew $t. 
1 John. 


The next day when the Committee met, 
it was contended by the counſel for the 
ſitting members, that in conformity to the 
allegations and prayer of the petition, the 
petitioners could only offer evidence to ren- 
der the election void, and not to attempt to 
ſeat Mr. Gipps and Sir Jobn Honeywood. 
But the Committee reſolved, That under 
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ebe allegations and prayer of the petition, the 
Counſel be allowed to go into evidence, the 
reſult of which may declare George Gipps, 
eſquire, and Ser. J ohn a Sava *galy 
elected. 

| This evidetcowad then dene dae con- 
aderable length, and the fact both of bri- 
bery and treating was eſtabliſned and 
brought home to all the four candidates. 
On the eighth day, the counſel for the ſit- 
ting members deſired to be informed from 
the counſel for the petitioners, whether 
they meant to abandon the intention of 
ſeating Sir Jobn Honeywood and Mr. Gipps. 
The counſel for the petitioners anſwered, 
that upon a review of the evidence that 
had been given, they found themſelves dif- 
appointed in the number of votes. they ex- 
pected to diſqualify, and therefore did mean 
to abandon any attempt to ſeat Mr. Gipps 
and Sir John Honeywood. The counſel for 
the fitting members then informed the 
Committee, that they meant to withdraw 
and would give them no further trouble. 
The Committee then determined, That 
neither Mr. Baker nor Mr. Sawbridge 
Aaz © were 
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« were \ duly elected. That the. laſt 
« election was a void election.“ That 
neither the petition nor the oppoſition to 
„ it were frivolous or vexatious.” They 
alſo came to a ſpecial reſolution, That. the 


evidence did not go to eating Mr. rex or 
Sir W r ce f | 


* 
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SECOND CASE 
OS 7” | 
CANTERBURY. 


A Second Election ſoon after took place, 

The fame parties were candidates; 
and Mr. Baker and Mr. Sawbridge were 
again elected by a large majority, and re- 
turned. Againſt this ſecond return a pe- 
tition was preſented, ſigned by the ſame 
Fohn Callaway and 36 electors; ſetting 
forth the proceedings of the former Com- 
mittee, and that the fitting members hay- 
ing offended againſt the ſtanding order of 
the Houſe of 1677, and the act of the 
7th of king Wiluam the Third, c. 4. by 
groſs bribery, treating, and corrupt practices, 
were, by reaſon thereof, ineligible to repre- 
ſent the city of Canterbury in parliament, 
on ſuch renewed election; and that though 
they had the majority of votes, yet the 
returning officer ought not to have returned 
n but ought to have returned Mr. 
A a 3 Gippt 


vi * 
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Gipps and Sir John Honey wood: Therefore 
praying, that they would declare the faid 
election and return to be void; and that Mr. 
Gipps and Sir Jobn Honeywecod were duly 
elected and ought to have been returned. 
There was alſo another petition, ſigned 
by one Jobn Bunyer, and a few other elec- 
tors; ſtating, that Mr. Gipps and Sir Jobn 
Honeywood, as well as Mr. Baker and Mr. 
Sawbridge, were diſabled and incapacitated | 
to ſerve in parliament for the city of Canter- 
bury, by reaſon of the bribery and treating, 
of which they had al been guilty at the 
former election. | 
Theſe petitions were ordered to be taken 
into conſideration on Monday the 19th day 
of May 1 797. The Committee was com- 
Poſed of the following Members: 


WI IIa M1TFoRD, eſquire, Chairman; ; 


Jeffereys Allen, eſq. William Nifbet, eſq. 
John Deniſon, eſq. Sir Gilbert Heathecte, bart. 
Andre Strahan, eſq - Thomas Groſvenor, eſq. 


Tho Rich® Beaumont, eſq. Joſeph Holden Strutt, eſq. 
Sir Chriſte Hawkins, bart. Sir The“ Frankland, bart. 
The Lord Viſcount Morpeth, | 5 Lord Grey. 

Fur ibe Petitioners, ; 
Callaway and others : For the Sitting Members? 


Charles Shaw Lefevre, „ * Richardſop, elq. 
| | The 
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The Committee being met on Tueſday 
the 2oth day of May, they directed the 

counſel, in the firſt inſtance, to eſtabliſh or ' 
diſprove the merits of the petition of Jobn 

2 and others. | 

The counſel for Callaway then tendered 
evidence to prove, that due notice had been 
given, previouſly to the election, of the ineli- 
gibility of Mr. Baker and of Mr. Sawbridge, 
ariſing out of the determination of the for- 

met Committee. The counſel for the pe- 
titioners, Bunyer and others, objected to this 
evidence, and to the admiſſibility of any _ 
evidence tending to feat Sir John Honey- 
wood and Mr. Grpps. The Committee re- 
ſolved, That. evidence tending to feat Sir John 
Honeywood and Mr. Gipps is admiſſible. 

It was then proved, that a written paper 
had been delivered to the returning officer, 
and by him read to the electors, previous 
to the poll, ſigned by Callaway and ſeveral 
other freemen of the - city of Canterbury, 
proteſting againſt the nomination of Mr. 
Baker and Mr. ' Sawbridge, as being ineli- 
gible to be re- elected, their former election 
1 been declared void by reaſon of 

. bo a 4 © _ vers 
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divers acts of bribery and corrupt practices, 
duly proved againſt them. Another pro- 
teſt, ſigned by Sir Fobn Honey wood, on 
behalf of himfelf and Mr. Gipps, againſt the 
return of the fitting members, and claiming 
to be themfelves returned, was alſo deli- 
vered to the returning officer, and read 
publicly by him to the electors after the 
cloſe of the poll, but before he had de- 
clared the return. Copies of theſe proteſts, 
and of the minutes and determination of 
the former Committee, and of the opinion 
of three counſel &, againſt the eligibility of 
the fitting members, on account of that 
determination, had alſo been circulated 
in hand- bills among the eletors, The 
minutes of the former Committee were alſq 
given in evidence. 
On the other fide it was proved, that ſome 
electors in the intereſt of the ſitting mem; 
bers, had proteſted againſt theſe papers as 
ſoon as they were read, and had aſſerted the 
eligibility of Mr. Baker and Mr. Sawbridge. 
The evidence on this. firſt part of the caſe 
being cloſed, and the counſel heard, the 
Mr. Plumer, Mr, Dallas, Mr, Abbott. 
Com- 


8 


* 
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Committtce reſplved, That the Committee 
who were appointed to conſider the former 
petition of John Callaway and others, having 
declared the election of John Baker, eſquire; 
and Samuel Elias Sawbridge, eſquire, void, 
(the ſaid petition containing no other alle- 
gations than of bribery and corrupt prac- 
tices ); it is the opinion of this Committee, 
that the ſaid election was declared void for 
bribery and corrupt practices only. They 
then declared Mr. Baker and Mr. Saw 
bridge not to be duly elected, and an 
to the next day. 

The next day, after argument, the Com- | 
mittee determined, That the counſel for the 
late fitting members be not permitted to bring 
evidence to diſqualify George Gipps, eſquire, 
and Sir John Honeywood, baronet; Where- 
upon the counſel for the fitting members 
withdrew, their Clients being no longer par- 
ties to the cauſe. 

The counſel for the petitioners, Cal- 
Jaway and others, then objected to the 
petition of Fobn Bunyer and others, be- 
ing conſidered, as being contrary to the 

get of * and founded i in t ; as 
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offered to call evidence to prove it, After 
argument, the Committee reſolved, That 
evidence to prove the Jos aledged, is ad- 
miſſible. 

It was admitted, that the petitioners, 
Bunyer and others, had voted for the late 
litting members at the firſt, but that they 
had not voted at all at the laſt election. It 
was proved, that their petition was not in- 
tended to be proſecuted adverſely againſt 
Mr. Baker and Mr. Saubridge. That it 
had been preſented at their deſire, and was 
proſecuted at their expence ; that though 
theſe petitioners had not voted: at the laſt 
election, yet that during the courſe of it 
the fitting members had been ſeen at the 
houſe of Bunyer, that he had canyaſſed for 
them, and that ſome of the voters in their in- 
tereſt, had been treated in his houſe. It was 
alſo admitted, that'the agent of theſe peti- 
tioners before this Committee attended the 
former Committee, at the requeſt of and asan 
aſſiſtant to the agent of the ſitting members. 
The counſel for the petitioners, Callaway 
and others, having ſummed up this evi- 
dence, the Committee directed the counſel 
for Bunyer and others, to confine his argu- 
ments, 
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ments, for the preſent, to the queſtion of 
fraud alledged againſt the petitioners, Jabn 
Bunyer and others. Their counſel having 
concluded, the other fide claimed to be 
heard in reply; this was objected to, The 
Committee reſolved; © That the counſel for 
* Callaway and others, be allowed to reply as 
go the matter of law only, as ſtated by the 
te counſel for Bunyer and others.” The 
learned counſel having been heard accord- 
ingly, the Committee reſolved, © That the - 
« fraud alledged againſt the petitioners, John 
* Bunyer and others, has been proved,—T, bat 
* the ſaid petition be not beard,” 

The Committee then adjourned, _ 

The following day the Committee de- 
| nod, That Mr. Gipps and Sir John 
Haneywoad ought to have been returned: 
That neither the petition of ohn Callaway 
and others, nor the oppoſition of Mr. Baker 
and Mr. Saubridge, were frivolous or vex- 
atious: That the Petition of John Bunyer | 
and others, was frivolous and vexatious ; 
and that the petition of Bunyer and ochers 
ſo far as it purported to be a petition againſt 
Mr. Baker and Mr, Sawbridge, was fraudu- 
lent, and had been preſented for the pur- 
pole 
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poſe of ſupporting the intereſt of theth two 
gentlemen. 
In conſequence of theſe reſolutions of 
the Committee, Mr. Gipps and Sir Fobn 
Honeywood took their ſeats ; but according 
to the practice of the Houſe, fourteen days 
were allowed to the electors to petition 
againſt this return. A petition was ac- 
cordingly preſented, complaining of the re- 
turn, and charging that Mr. Gipps and Sir 
Jobn Honeywood were ineligible. This pe- 
tition was ordered ta be taken into conſi- 
deration on Tueſday the 13th day of June, 
which order was afterwards diſcharged, the 
petitioners having neglected in due time 
to enter into the recognizances required by 
28 Geo. 3. c. 52. in conſequence of which 
negle& Mr. Gipps and Sir * ee 
were finally ſeated. 

Both the Canterbury Committers de 
termined, * That upen any incidentul points 
* that might ariſe in the courſe of tbe cauſe, 
* only one counſel ſhould be mow on each 
Fc fide K.“ 


#* I have chk Lf with the Minutes, thiy a account of 
the two mma Caſes. 
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Note (A.) page 25. 


IR Rog ER T RAYMonD, whoſe ſpeech on the ſep· 
tennial act is quoted by the petitioner, is better 
known by the name of Lord Raymond, and by the valua- 
ble law reports which he has left us. He was knighted 
and made ſolicitor general in 1710, the qth of Anne; 
from which office he was removed in 1714 on the 
acceſſion of Geo. I. The ſeptennial act paſſed in 
1716. In 1720, 6th Geo. I. he was appointed attorney { 
general. In 1723, 10th Geo. I. he was called to the de- { 
gree of ſerjeant, and named one of the juſtices of the 
court of King's Bench. The motto on his rings was 
ſalua libertate potent. In the following year he was 
made one of the commiſſioners of the great ſeal, and 
ereated chief juſtice of the court of King's Bench, and 
raiſed to the dignity of a privy counſellor. His ſpeech 
on the ſeptennial bill is replete with conſtitutional know- 
ledge, The ſentiments of ſo great a judge cannot fail 
to be acceptable to the reader. The following are ex- 
tracts from it. 
E FThe arguments for the bill are, I think, chiefly theſe : 
"5.08 The expences in elections, &c. 
As to the jab eee eee 
; ledged that they are grown very ſcandalous, as well as 
 . grievous and burthenſome to the gentlemen of England. 
They have increaſed upon them, not from the conteſts of 
. neighboring , gentlemen with one another, but from 
| rangers (by what influence or direction I cannot tell) 
| ' coming 


WE 


coming to their boroughs, who have no natural intereſt 
to recommend them; nothing but bribery and corrup- 


tion, which has put gentlemen under the neceſſity of 


great expences to preſerve their intereſts, and to ſerve 
their country. And you muſt give me leave to add, that 
another cauſe has been, the impunity that bribery and 
corruption have met with in this houſe, when they have 


been very notorious and vety fully detected. But I fear 
this bill can be no cure to that evil; it will rather increaſe 


itz for as the term of the continuance of a parliament is 


prolonged, ſo the expences will increaſe with it. An 


anrfuity for ſeven years deſerves a better conſideration 
than one for three; and thoſe. that will give money to 
get into parliament, will give more for ſeven than for 
three. years. Nothing will ſo effectually prevent expences 
as dnnual parliaments. , | That was aur ancient conſtitution, 
and every departing jm it is youy attended with great 
incenveniencei. f 

I ill not trouble you farther with anſwers to * ar- 
gutnents for this bill; thoſe againſt it, that weigh moſt 
with me, ate theſe: That frequent new parliaments are 
our conflitution ; that a long parliament is plainly deftruc- 
tive of the ſubjefts juſt right, and many ways inconſiſtent 
with the good of the nation. Is it reaſonable any particu- 
lar men ſhould for a long time ingroſs ſo great a truſt ex- 
eluſive of others? Can it be of advantage to the public, 


tat the counties, cities, and boroughs, ſhould be long 


confined to thoſe they have once choſen, their intereſts 
admitting of great variation, in length of time ? 

« Prequent and new parliaments are our conſlitution, and 
the calling and holding of them was for many ages the prac- 
"Hee. Before the conqueſt; parliaments were held three 
times every year, at Gbriſtmat, Bafter, and Whitſuntide. 


In Edward the 34s time, it was enacted, © That parlia- 
* ments ſhould” be holden every year otice; or oftener if 
need be.“ This muſt be underſtood of new parlia- 


| ments, for —— and long adjournments were not 


then 
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then. known; they were never heard of till later years: 
they began in Henry the 8th's time; that prince and his 
miniſters knowing long parliaments were beſt fitted to 
make great changes. They were therefore inventions 
when extraordinary things were to be done, when what 
was then the church was to be altered, and the church 
lands to be taken away. There is nothing of this ſort 
now, I hope, intended, From that time our hiſtories 
tell us; that whenever the ſame parliaments were | 
continued, or the meetings of parliaments long diſconti- 
nued; they gave great uneaſineſs. In the unfortunate 
reign of King Charles the 1ſt, there had been an inter- 
mifion of parliaments twelve yeats, which produced an 
act of the ſixteenth year of that king « for preventing the 
cc incohvenentces happening by long intermiſſion of par- 
« liaments 8.“ That act in the preamble recites the law 
made in the reign of Edward the 3d, that parliaments 
dught to be held every year once, but that the appoint- 
ment of time and place belonged to his majeſty and his 
royal progenitors : and that it had been found' by experi- 
ence, great inconveniences and miſchiefs had happened 
to the king and the commonwealth, by not holding parlia- 
ments accordingly z and for prevention of the like for the 
future, it enacts, © That the faid laws ſhall be ſtrictly ob- 
« ſerved, and that in caſe there be an intermiſſion of the 
& ſitting of parliament for three years together, if there is 
u a parliament in being, that parliament ſhall be diffoly- | 
« d; and very extravagant powers were given for the 
calling and aſſembling of another: ( and every ſuch par- 
e « Harhent was not to be diſſolved without their own con- 
« ſent,” This extraordinary ſtep was ſoon followed by 
another, an act, © That the parliament ſhould not be diſ- 
« ſolved, prorogued, or adjourned, but by act of parlia- 
« ment; nor the houſes of parliament adjourned but by 
« themſelves ts I need not be een in 


e vi 414 ee ir 
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recounting the conſequences of this act of parliament ; for 
every one knows that ſet of men when they had thus cons 
; tinued themſelves, never ſtopped till they had murdered 
tee beſt of princes, and entirely ſubverted our conſtitution 
both in church and ſtate; | 
| Soon after the reſtoration of King Charles the 2d, the 
aQ for the preventing the inconveniencies happening by 
the long intermiſſion of parliaments was repealed, be- 
cauſe derogatory to the prerogative, and becauſe it might 
be an occaſion of many miſchiefs and inconveniencies, 
and endanger the public peace and ſafety ; but at the 
ſame time, it is declared and enacted, That becauſe by 
u the ancient laws and ſtatutes, parliaments are to be held 
& very often, the fitting and holding of parliaments ſhall 
3 « not be intermitted above three years at the moſt.” 
- This law not having been ſo well obſerved as it ought to 
have been at the revolution in the convention-parliament, 
when it was thought neceſſary to declare the rights and 
liberties of the ſubjects, after many breaches had been 
made upon them; it was among other things declared, 
« That parliaments ought to be held frequently; and 
what follows in that act is very ſtrong, for it declares and 
enacts, (That all and ſingular the rights and liberties 
s afferted and claimed in the {aid declaration, are the in- 
- « dubitable rights and liberties of the people of this king- 
64 doin, and fo ſhall be eſteemed, allowed, adjudged; and 
« taken to be, and all the particulars thereof ſhall be 
| 4 firmly and ſtrictly holden and obſerved, as they are ex- 
& preſſed in the ſaid declaration. The right claimed 
and aſſerted is, that parliaments ought to be held. fre- 
quently; and ſoon after a new parliament was called, 
which ſat annually; but this was not looked upon to be 
A | a complying with the right claimed, and therefore, after 
| ' that parliament had fat three times, in the fourth ſeſſion it 
was thought neceſſary to come to a further explication; 
and a bill paſſed both houſes, but was rejected by the 
2 for the frequent n and calling of ow; 
. « ments,” 


” 
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ments.“ Others were attempted in the next ſeſſion; and 
it is well known how they came to miſcarry in this houſe ; 
but in the ſucceeding ſeſſion, a bill paſſed both houſes, and 
had the royal aſſent. That is the act this bill is to alter; 
but before it is altered, I hope it will be ſhe wn, that what 
is aſſerted in the preamble is miſtaken, and has proved 
otherwiſe. In the preamble, two things are aſſerted: 
« That, by the ancient laws and ſtatutes of the kingdom, 
frequent parliaments ought to be held; * that fre- 
« quent. new "parliaments. tend very much to the happy 
d union and the good agreement of the king and his peo- 


« ple.” The firſt propoſition is inconteſtible ; and the 


latter I think will not be denied; for frequent and new 

parliaments create a confidence between the king and his 
people, a very neceſſary ſtep towards an union and good 
agreement. If the king would be acquainted with his 
people, and have more the hearts of them, this is the 
ſureſt way; and I am perſuaded this houſe vil never con- 


ſent to any thing that may prevent the one, and _— 
tte other. | 


I cannot entertain ſo unworthy a thought of this bau, 7 
chat any gentlemen in it would at this time, E 


terms, be for perpetuating themſelves; yet, i 


. ſent to this bill, I ſhall reckon they are doing ez for 


though it only prolongs this parliament for ſeven years, I 
cannot doubt but hereafter there will be another for con- 


tinuing it longer, becauſe, before the end of this term, 


e reaſons probably will be ſtronger for it than they are | 


now. Neither can I imagine that gentlemen are. afraid 


to truſt the people's choice again. Do they think that the 


great and memorable things this parliament has done for 
the ſervice and benefit of their country, will make them 


' leſs acceptable to the people? No one will ſay ſo: and 


cen, I ſce no reaſon why they ſhould be for making this 


alteration in our laws and conſtitution, which will cer- 


tainly have a very ill effect upon the minds of the people. 
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the expiration of the three years, you are no longer their 
| repreſentatives; ' becauſe they choſe you to ſerve them no 
longer. Wich great ſubmiſſion I ſpeak itz in my poor 


opinion, King, Lerds, and Commons, can no more continue 
7 a parliament beyond its natural duration, than they can 


mate a parli ament. I know, at extraordinary junctures, 
conventions have been turned into parliaments ; but it has 
been thought adviſable ſoon to determine them, and to-paſs 
acts in the ſubſcquent legal parliaments, to confirm what 
they have done. And I make no doubt, but (if this bill 
paſſes into a law, and this parliament is continued more 
than three years) there will be an act, in the ſucceeding 
parliament, to confirm whatever ſhall be done for the 
three years. There is an inſtance in your ſtatute-book, 
Where all the acts of a parliament were declared void and 
rrepealed, becauſe the parliament was unlawfully ſum- 
moned, and the members not duly choſen (b). I need 
not urge farther, that the wiſeſt governments," that have 
pPreſerved a fact of liberty, have never continued thoſe long 

with whom they have entruſted the ſupreme power ; that, 
by this bill, you have all the miſchief of a long parliament, 
without any of the good of a ſhort one; that a ſtanding par- 
lament, and a flanding army, are convertible, and only 10 

* e (eh. 


Nor . pages 41. 67, 103. 


THE following Caſe i is much in point, and t tends con- 
 fiderably to elucidate the 25 yen the ſubject, 1 was 
9 Felt at the trial. 5 


\ 
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' RIDLER v. MOORE and FRANCIS. 

AT the laſt Glieefterſhire ſummer aſſizes in Auguſt, 
1797, the above cauſe was tried before the Lord Chief 
| Juſtice Kenyon. It was an action brought by one Ridter, 
a publican of Tewkeſbury, againſt Peter Moore and Philip. 
Francit, eſquires, the two unſucceſsful candidates at the 
laſt election for that . borough. It. was to recover the 
amount of a bill, for treating and entertaining, during the 
election, the voters in the intereſt of the defendants (a). 
The defendants had different counſel and attornies, and 
defended ſeparately. It appeared j in evidence, that a com- 
mittee in their joint intereſt had been nominated by the 
reverend William Smith, who acted throughout the elec= 
tion as the agent of them both. He went to meet them 
on their arrival, carried a flag before them, and headed 
the proceſſion which introduced them into Tewkeſbury; 
with them he canvaſſed the town; he gave directions as 
to the manner of bringing the infirm voters in their in- 
; tereſt to poll ; he paid ſome of the bills incurred ; was 

conſulted by the committee when any buſineſs was done ; 
and was generally underſtood to be the head of the com- 
mittee: in the words of a witneſs, he was conſidered as 
a commander over them. Lord Kenyon held this to be 
proof of agency ſufficient to affect both the defendants. 
It alfo appeared, that by the orders of ſome of the com- 
mittee thus appointed, a perſon attended at the huſtings, 
who informed each voter, immediately on his having poll- 
ed for either of the defendants, what public-houſes 'were 

open in their intereſt, and gave him a ticket, entitling him 
to entertainment in the houſe which he preferred. One 
of the witneſſes ſaid, that the committee was appointed to 
regulate the general buſineſs of the election; and the ex- 
amination was pointed to ſhew, that many as were done 
by individual members of the committee, without either 


(a) There were alſo a few other . 
e - 
Bbz ..: +. 
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the participation of the other members, or the knowledge 
or privity of the defendants. But, Lord Kenyon held, 
& That the committee were collectively and individually 
& agents, and that the defendants were anſwerable for 


82 3 any of them, in relation to che elec- 


[44 ti on. 3» 

It an . diſtinguiſh the caſe of Mr. 
Francis from that of Mr. Moore. It was ſtated to the 
jury, that a contrat᷑t had been made between them; that, 
for a certain conſideration, Moore had engaged to bear all 
the expence of the election, and that Francis had no con- 


dcern in the bills incurred. But Lord Kenyon interrupted 


the learned counſel. He ſaid, he could not permit ſuch 
a contract to be ſtated in a court of juſtice. He had heard 
of a bill filed in the court of Chancery, to obtain an ac- 


count of the profits of a partnerſhip trade carried on at 


Hounflow ; but when it appeared that the trade was tak- 
ing the purſes of thoſe who travelled over the heath, the 


court would not endure the bill. This contract ſeemed 


to him to be of the ſame nature. By his lordſhip's di- 
ion, the jury gave a verdict for th == a | 

On theſe dẽciſions of Lord Kenyon, two very import- 
ant obſervations ariſe : '1% As to the queſtion ſo much 
litigated before committees, - : What is a ſufficient proof 
« of agency ?” 2% As to the neceſſity of ſome additional 
legiſlative check upon the expence of popular elections. 

As to the firſt point: According to this deciſion, pay- 
ing. the bills of a candidate, giving inſtructions about the 
polling his voters; in a word, acting in ſuch a manner as 
to induce the electors in general to conſider him as agent, 


3s proof of agency, ſufficient at leaſt to call on the candi- 


date to diſprove it. In this deciſion, there is much ſound 
ſenſe as well as law, Illy indeed muſt an election have 
been conducted, where any direct proof of agency can be 
"procured. Indirect proof mult therefore of neceſſity be 
reſorted to. It will be highly beneficial to the country; 
it will conduce ar to Ne freedom and . elections, 


- 
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if future committees ſhall conform to this wiſe deciſion, 

and model their determinations by it. It is their duty ſo to 

do. To eftabliſh the fact of agency, ſtronger proof 

ought not to be required by committees, than is ſufficient 

in a court of law. Committees are ſworn to determine 

according to the law (b). Unleſs committees are ftrit 
upon this head, the wholeſome laws againſt expence and 

treating at elections will continue to be conſtantly evad- 
ed, and will remain, as they have done heretofore, a dead 

letter encumbering the ſtatute book. 

2%. As to the neceſſity of ſome additional legiflative 
check upon the expence of popular elections. The ſaying 
of Lord Mansfield, on Lord Stanhope's bill, ſeemed to me 
to apply moſt pointedly to this caſe of R:dler : © Shew me 
< the offence, and I. will find the law to puniſh it (c).“ 
Here the offence was ſhewn, but the law to puniſh it was 
wanting. The contract between Ridler and the defend- 
ants, to treat the electors, in violation of the ſtatute of 
King William, was the offence; yet, inſtead of puniſh- 
ing, the law permitted Ridler to reap the benefit of his il- 
legal contract. By way of illuſtration: ſuppoſe a candis 
date for a particular borough, and a publican of the ſame, | 
to enter into the following contract, viz. That, in con- 
ſideration of a certain reward to be paid by the candidate, 
the publican ſhall, after the teſte of the writ, and during the 


(b) There is this material diſtinction between a jury and a ſelect 
committee. A jury is ſworn, © well and truly to try the matter in 
Lilie between the parties, and a true verdiet give, according to the 
l evidence.” The jury are to give a verdict 3 that is, they are to 

ſtate, upon oath, the reſult of the facts in evidence: the court then 
adjudges according to the law ariſing upon the facts fo found. A 
committee unite the double function of judge and jury. They are 
to apply the law, as well as find the fact. They are ſworn, „well 
« and truly to try the matter of the petition referred to them, and a 
te true judgment give, according to the evidence.” The committee 
are to give a judgment ; that is, having found the fact, they are t 
| 3E N 
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election, give, to perſons having vote in ſuch "OR, 
meat, drink, entertainment, and proviſion, in order and 
with a view to ſuch candidate being elected to ſerve in 
parliament for ſuch borough. So far it is, in point of fact, 
exactly the preſent caſe. Suppoſe, moreover, the candi- 
date to loſe his election, by the neglect of the publican, in 
not providing entertainment: ſuppoſe, further, the candi- 
date to ſue the publican, for a recompenſe in damages for 
the injury he has ſuſtained by this breach of contract: 
When this contract, which, according to the ſtatute, 
would be < a great ſcandal to the kingdom, diſhonourable, 
ec and might be deſtructive to the conſtitution of parlia- 
< ments,” ſhould appear in evidence, could the action 
upon it for a moment be endured in a court of juſtice? 
It probably would ſhare the fate of the bill to account for 
the profits of the trade at Hounſlow. . On the ſcore of 
morality, at/ leaſt, there is but little difference between 
them. But it will be difficult to account, on any rational 
principle of law, how, on the one hand, a publican can 
recover a demand ariſing out of ſuch a contract, made in 
violation of the ſtatute, unleſs, on the other, it be admit- 
ted, that the candidate may alſo recover the damages he 
2 by che publican neglecting to perform his part of 
are mutual in their nature, as well as ac- 
| dan to the etymology of the word; they are binding 
on both parties, or on neither. No man will deny that 
ſuch a contract is a violation of the. act of parliament, or 
aſſert that the ſtatute, when it prohibits treating in the 
candidate, allows a publican to affift and enable him to 
treat with effect. If it be criminal in the candidate to treat 
the voter, it cannot be legal in the voter to be treated by 
the candidate. Qui dat finem, dat etiam media ad finem 
neceſſaria. So alſo the law which prohibits any act, pro- 
hibits the means neceſſary for its performance. This 
contract, therefore, being in violation of the ſtatute, the 
plaintiff and the neee being alike implicated in it, 
8 1 | thought, 
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I thought, at the time, according to the old lazy adage, 
* In pari delicto Potior eft conditio paſſident is,“ that, inſtead 
of having a verdict in his favour, the plaintiff would in- 
evitably be nonſuited. Perhaps it may appear ſtrange to 
many, when a ſtatute prohibits a particular act being done, 
either directly or indirectly by the candidate himſelf, or by 
any other ways or means on his behalf, that a contract 
with another, to do, on behalf of the candidate, the very 
identigal act prohibited, ſhall, notwithſtanding the ſtatute; 


be a contract valid in law, and capable of being enforced 
in a court of juſtice. Vet, ſtrange as it may appear, the 


law is now ſo ſettled. After the determinations, in the 


caſes of Smith v. Roſe, and of Ridler v. Moore, there 


aan remain no doubt, but that an action will lie againſt a 
candidate, for meat, drink, entertainment and proviſion, 
furniſhed in defiance of the ſtatute, on his behalf and at 


his charge, even by an elector of the place, to the voters 
in his intereft. Such being the law, every one who, agree- 


ing with our anceſtors at the ever memorable and in- 


ſtructive æra of the revolution (d), thinks that elections | 


ought to be indifferently made without charge or expence, 
muſt feel the neceſſity of a remedy therein. It is the ex- 


treme of nonſenſe to talk of the expence of elections being 


checked, becauſe a candidate is forbid to treat, while the 
publican, who provides the treating by his orders, may by 
legal proceſs compel the payment of his bill, A ſtop can 
never be effectually put to election treating, until an act 
ſhall paſs, pu all ſuch contracts abſolutely void and 
unavailable in our courts, leaving the publicans without 


remedy, where the candidate refuſes payment of their bills, 
Were ſuch an act to paſs, ſmall indeed would be the ex- 
| pence and charge of elections. Few candidates would 


chooſe to pay beforehand : few publicans would truſt a 
candidate to any conſiderable amount. Mr Tierney has 


done much towards checking the profligacy of elections; 


(4) Burke, | 
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put truſt his labours are not over, while ſo much remains 
to be done. Such a bill would be worthy of him, er 


his principles. 


Nor (C) page 146. 


THAT the priſoners for debt, inhabiting within the 
rules, but without the walls of the King's Bench priſon, | 
have no right to vote for the election of a burgeſs to re- 
preſent the borough of Southwark, though they are rated 
and pay to the poor of the pariſh of St. George the Martyr, 
in which pariſh the priſon of the King's Bench is ſituated, 
ſeems to me undeniable on ſeveral accounts. 

Firſt, —they are not perſons, © paying ſcot and let,” 
within the legal meaning of the term. To aſcertain the 
preciſe original ſenſe of this term, which is of Gothic 
origin, and derived to. us from our Saxon laws, would be 

: a vain endeayour; at any rate an uſeleſs enquiry. A vain 
© endeavour, as it has eluded the laborious and indefatigable 
. reſearches both of Mr. Douglas and of Mr. Luders (a 45h z 
an uſeleſs enquiry, at leaſt for any practical purpoſe, ſince 
at this day paying the parochial aſſeſſments, and being 
Hable to ſerve patiſh offices, is uſually underftood by it, 
and the general acknowledged criterion of paying ſcot 
and lit is the poor rate, which had no exiſtence before 
the ſtatute of the 43d of Elizabeth (b), Viewing the 
term in this ſenſe, the ſeeming inconſiſtency (e) diſap- 
pears, of taking a modern invention as the - criterion. 
whereby to aſcertain an ancient right. If the exerciſe of 
that right depend on the payment of parochial taxes, and 
the liability to bear parochial offices, whatever will beſt 
© aſcertain theſe points, is (however new in practice) the 
© beſt criterion by which to determine. The circumſtances | 


(4) Ding-136; a. 3 Doug. 37. 75. 126. PRs 
(6) 3 Luders, 123, (<) 3 Doug 130. 
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of che country varying, and new parochial ſervices and 
changes being conſtantly introduced, the means muſt 
neceſſarily vary of aſcertaining to whom belongs the 
exercile of a right, which uniformly depends on the lia- 
bility or contribution to * whole gf the parochial ſer- 
vices and charges. 4 

That ſuch is the meaning be e Hit and bt ap- 


pon from almoſt every act of the legiſlature on the ſub- 
jet. The 33 Hen. VIII. c. 9. recites, © that bowyers, 


« fletchers, and other artificers reſort to and inhabit nigh 
<« the city of London, being no freemen of the ſame city, 


nor bearing neither ſcot, hot, nor other charges within 


« the ſaid city, as other citizens and freemen of the ſame 
« city do, and are bound to do, and by their oaths are 


« ſworn to do (d).“ By reaſon whereof, &c. it enacts, ES) 


ec that the bowyers, &c. ſo reſorting and there making 
<« their abiding, being not freemen of the ſaid city, bearing 
« neither ſcot nor lot within the ſaid city, ſhall at all 


M0 times, &c.(e)” Thus, both in the preamble and the 


enacting clauſe, ſcot and lot are ſtated as diſtinct. And in 
the enacting clauſe, in the words ſcot NOR lot, are included 
the whole of the charges referred to in the preamble, 
which the freemen of London by their oaths are bound 
and ſworn to bear. In the freeman's oath is the follow- 
ing clauſe ; Ve ſhall be cantributory to all manner of 


ce charges within this city, as ſummons, watches, contri- 
& butions, taxes, talliages, lot and ſcot, and to all other 


« charges,” bearing your part as a freeman ought .to 


do (J.“ In this — not only pecuniary charges are in- 


cluded; watches are expreſsly mentioned, an office which 
every inhabitant was bound to bear in his turn, and 
which required perſonal. ſervice (g). The words © and 
6 to all other charges, bearing your part as a freeman 
« ought to do, I conceive to comprehend all thoſe ward 


| (4) Seftionz. (. Sedion 3. (h) Luders, g8. 
| (8) Stretton v. Browne, Cro. Elis. 204+ But it is ſaid, hat 
ſuchg one may appoint a deputy in particular cales ; 2 Hawk, F. C. 


129 · mrs Lit:. Cans b. 
1 "Ig * 2 2 * > ; f | c and 


3 NOTES. 


and other offices which the freemen of London were om. 
pellable to ſerve. , + 

The 11 Ges. I. c. 18. eee ef dan 
Feet. It enacts, © that che right of election of aldermen 
and common-councilmen for the ſeveral and reſpective 
* wards of the city of London, ſhall belong to freemen 
_ © of the ſaid city, being houſeholders paying ſcot, as there- 

U in is mentioned and provided, and bearing lat (when 
E required) in their ſeveral and refpeftive wards, and to 
| © none other whatſoever (h).“ And: far the better aſcer- 
dining what are the rates and taxes to which ſuch houſe- 
holders ought to contribute and pay their ſcot, the ſame 
are thereby declared and enacted to be © a rate to the 
E church, to the poor, to the ſcavenger, to the orphans, 


- and to the rates in lieu of or for the watch and ward, 


u and to ſuch other annual rates as the citizens of London 
« inhabiting therein ſhall be thereafter liable unto, (other 
than and except annual aids granted or to be granted 
« by parliament), And in caſe any ſuch houſeholder, . 
a within the time required by the act, ſhall have been 
* rated and charged, and contributed and paid his cot to 
all the fajd rates or taxes, or thirty /oillings a year to 

« al} or ſome of them (except as aforeſaid), every ſuch 

G. perſon ſhall be deemed and talen to be 4 perſon paying of 


ſeat (i).” Partners or perſons living in the fame houſe, 8 
- . and having inhabited for the time therein mentioned, 


E chall, paying their ſcot in manner aforeſaid, and bearing 
« their reſpectiue proper lots, if required, have votes at the 
« elections aforeſaid (A). But no perſons ſhall be obliged 
64 to pay any ſcot, ar bear any lot, from the doing of 
« which they are of ſhall be exempted and diſcharged by 
« act of parliament, charter, or writ of privilege. But 
„ ſuch perſon and perſons ſo exempted and diſcharged, 
u ſhall and may vote at any election of any alderman, 
« common-councilman, or other officer- * choſen at 
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the -wardmotes of the ſaid city, notwithſtanding he or 
they ſhall not have borne ſuch lot, or paid ſuch ſeat, in 


* ſuch manner as he or they ſhould have done in caſe 
« that act had not been made and no otherwiſe (4). 
Thus the diſtinction between ſcot, and lat is clearly 
aſcertained. To vote at an election for London, a free- 
man muſt. not only have paid his ſcot, but he muſt alſo 
(if required) have borne his lot in his proper ward. 
Payment of ſcot, according to this ſtatute, includes every . 
ward and parochial rate or aſſeſſment. What then is the 
meaning of the other branch of the qualification, & bear- 
4 ing of lot (when required) in their reſpeQive wards ? 
What can it mean, but the bearing the different ward 
offices which the freeme: of each ward are bound to ſerve 
dy turns, or to which they are liable to be elected at 
their wardmotes? As the parochial and -ward rates are 
_ always in exiſtence, a freeman muſt have paid them, 
either in whole or in part, before he is entitled to vote ; 
but as he may never have been elected ar ballotted to a 
ward office, it is only neceſſary that he ſhould: bear his 
lot when required. And, what liability to ſerve parochial 
offices, as well as payment to parochial aſſeſſments, is che g 
legal meaning of the term, paying ſcot and lot, I remem- 
ber to have heard laid down by Mr. Juſtice Heath, at the 
. Oxford ſummer aſſiaes 1794, in a cauſe between the 
corporation and the univerſity of Oxferd, in which the 
Mayor, &c. of Oxford were the plaintiffs, and 40 aman, 
a hair-drefler, was the nominal defendant. . 
Tube benchers (n) may indeed be rated to the poor, 
and pay their ſcot 3 but, can they bear their reſpective lots | 
if required? The rules of the priſan do not extend 
over the. whole of the pariſh of St. George. So that if 


GWG 


(1D Section 12. | " 
(m) The priſoners for debt, inhabiting 3 within the rules 
of the King's Bench priſon, are indiſcriminately called bexchers, 
ralers, or priſoners hriog within the rules, 5 


having fince applied for and received parochial relief. 
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unable to diſcharge its duties in a conſiderable part of 
the pariſh, unleſs they had a day rule, which can only be 


obtained in term time, and then is grantable as a matter 


of favour, and never as a matter of right. But, the 
poor rate is the eriterion of paying ſcot and lot; and \ 
if a perſon be rated, and has paid, no more is required: 
true, the poor rate is the criterion by which we uſually 
determine ; that is to ſay, it is the beſt evidence in ge- 
neral which can be procured of the party's qualification; 7 
but it is only evidence, and like all other evidence may 7 
be rebutted. Thus other evidence is often called. in to 
explain a rate (n)]; or to ſhew that a perſon rated in the 
books, and who has paid the rate, has no right to vote, he | 
Secondly.—Should the above explanation of the term 
« paying ſcot and lot?” be deemed erroneous, {till I ap- 
prehend that the benchers have no right to vote; . 
for the following reaſons. 2 
1. The receiving of alms is in \ all caſes a diſqualif. /) i 
cation, where the right of voting is perſonal, as it is in / 
ſeot and lot (o). So alſo is the receiving pariſh relief (), 
By the 43 Eli. c. 2. 4 The juſtices of peace of every / 
county or place corporate, in their general ſeſſions, / 
* yearly; as often as they ſhall think meet, ſhall 7 
every pariſh to ſuch a weekly ſum of money as they! 


« ſhall ſhall think convenient, ſo as no pariſh be rated above, 


1 
= 


« &c. (p) And they ſhall at the ſame ſeſſions © ſet down 
« what competent ſums of money ſhall be ſent quarterly 
ec out of every county or place corporate for the relief of 


ct the poor priſoners of the King's Bench and Marſhalſea, 
« &c. ſo as there be ſent out of every county, yearly, 


« tryenty ſhillings, at the leaſt, to each of the ſaid priſons 
« of 1 D Batch and. Marſbalſea (q).” What ig 


Gn) 2 —— 5195 et fo. . 
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| ts 2 an annual receipt of alms or parochial relief from 
every pariſh 1 in the kingdom * 
2». The principle upon which the receiving of alms 
« is ſupported as a diſability by the common law of par- 
& liament is, that the voter who receives them muſt be 
« preſumed to be in fo low a ſtate of indigence that he 
& cannot have any independent- will of his own, or exer- 
« ciſe any ſound diſcretion in giving his vote. The po- 


« verty of the voter is the matter to be aſcertained, and 


« the receipt of alms is the evidence to prove it (1). — 

The 23 Geo. III. c. 23. in its preamble aſſumes, that on 
account of their diſtreſſed circumſtances, the priſoners 
renting houſes within the rules of the King's Bench 
priſon would, if allowed to gain a ſettlement there, ſoon 
become chargeable to the pariſh, and heavy and grievous 
burthens on its inhabitants: it therefore enacts, & for the 
« relief and convenience of the pariſh, that no priſoner 


« or priſoners in the King's Bench priſon, or the rules 


& thereof, ſhall gain, or be adjudged or deemed to gain 
« a ſettlement in that pariſh by renting a houſe or any 
cc other premiſes whatſoever within the faid pariſh, or by 
« being rated to and paying any rates or taxes for the 


& ſame whilſt he, ſhe, or they ſhall be ſuch priſoner or 


ce priſoners ().“ Can ſuch perſons be preſumed to be in 
any other than ſo low a ſtate of indigence, that they can- 
not have any independent will of their own, or exerciſe 

any ſound diſcretion in giving their vote? 

3. To be entitled to vote the party muſt 2 be 
a perſon paying ſcot and lot; he muſt alſo be a bona fide 
inbabitant. By 23 Ges. III. c. 23. © whenever any pri- 
© ſoner or priſoners in the King's Bench priſon, or the 


ce rules thereof, or any of his family, ſhall be relieved or 


« ſupported, or removed to their reſpective places of ſet- 


« tlement by the ſaid pariſh of St. George the Martyr, 


« or ſhall become any ways burthenſome to the ſaid 


(7) Heywood on Elections, 30. , ( Section 2. 


« pariſh, + 
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« pariſh, all ſich charges and expences as ſhall be ac- 
* tually incurred and paid by the overſeers of the poor 
cor veſtry of the ſaid pariſh on any of the above ac- 
& counts, ſhall be borne and repaid to the faid overſeers 
& by the reſpective periſhes and places to which they ſhalf 
belong (t). Can a perſon be deemed a bona fide in- 
. babitant of a pariſh, in the concerns of which he has no 
| Intereſt Whatever; in which he cannot even gain a ſet- 
tlement by the uſual and commonmeans ; from which, 
| however diſtreſſed in circumſtances or health, he is en- 
titled to no relief; and the overſeers of which, if they 
think proper, either from charity or any other motive, 
to relieve his wants, have a legal right to a reimburſe- 
ment of all charges and expences actually incurred and 
paid by them, from the pariſh or place to which he ſhall 
belong ? An inhabitant is one that hath lands or tene- | 
ments in his/ own poſſeiſion, and maintenance in the 
county, &c. and is thereby liable to public charges. 
Nor is this the firſt time that the right of benchers to 
vote has been called in queſtion. In the year 1702, Mr. 
Lade petitioned the houſe againſt the returns of Mr. Cox 
and Mr. Cholmley : he contended, © that the election 
was void, becauſe a riot was committed by the ſervants 
and agents of the ſitting members at the time of the 
« election; and he alſo claimed to be heard on the right 
« of election. The fact of the riot was dearly eſta - 
' bliſhed. On ſpeaking to the right of election, Mr, 
Lade's counſel inſiſted, & that the inhabitants at large 
& had been admitted to vote, under which pretence the 
« priſoners of the King's Bench had ſometimes voted, and 
«ſo many others, that it was impoſſible ever to have a 
_ © fair election, or any ſcrutiny ; that none of common right 
ght to vote, but ſuch as were liable to pay wages to 
& their members, and theſe were only ſuch as paid ſcot and 
* bt.” This they inſiſted on, but * no evidenice. 
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The houſe came to no ſpecific reſolution as to the right 
of the priſoners by name, but they avoided the election, 
and reſol ved, that the right of electing burgeſſes to ſerve 
« in parliament for the borough of Southwark, in the 
© county of Surrey, is only in the inhabitants thereof 
« paying ſcot and lot.“ Thus it appears, that, in 1702, 
the right of the benchers to vote was denied; that though 
they had ſometimes been admitted-to vote, - it was always 
under the pretence, that the right of election was in the 
inhabitants at large, and that they never to that time had 
been conſidered as coming within the legal meaning of 
the deſcription inhabitants paying ſcot and lot (w),” in 
whom. alone the right of election is now veſted. 32 
At the ſecond election 1 objected to their votes being 
received, and argued the point at ſome length. There 
had been no conteſt for Southwark ſince the paſſing of 
the act of the 23 Geo. III. and it did not appear whether 
their votes had ever been objected to on any former 
election. This being the firſt titne (for any thing that 
was then ſhewn to the contrary) that their right of voting 
had been called in queſtion, the learned ſerjeant (x), 
who with his uſual learning and candour afliſted the re- 
turning officer as his aſſeſſor, adviſed him not to diſ- 
franchiſe them at once by an abſolute rejection of their 
votes. They were therefore admitted topoll, but with 
a quere prefixed to their names, in order that their votes 


might be expunged if their numbers materially affected) 


the return, and upon a ſcrutiny and further inveſtigation 
it ſhould clearly appear, in point of law, that they were 
not qualified to vote. I ſhall only add, that I know the 
deliberate opinion of that learned ſerjeant to be, that they 
have no right to vote; he authorized Mr. Trerney, if 
he ſhould find it neceſſary, to Rate ſuch, as his opinion, 
to the committee who tried the merits of the ſecond 


| election. 1 have treated this point at large, in hopes 


(n uv. Journ, 24. (x) Mr. Serjeant Runnisgton. 
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it may be of uſe, at future elections, to the real cleftors 
of the borough of Southwark. | 
A few months ago a Mr. Dawes publiſhed a pamphlet, 
to prove that the decifion of the ſecond committee was 
erroneous. In the courſe of that pamphlet, he contends 
chat the benchers have a right to vote. The following is 
his argument. © A priſoner in the King's. Bench, but 

« who was an inhabitant of a houſe in the borough, for 
c which he was rated and paid, was held a good vote. 
« The contrary was contended for, becauſe he could not 
« ſerve the office of conſtable. Certainly not, while 
« confined, but he might when enlarged ; and it was ſuf- 
« ficiently hard, that he ſhould be deptived of his liberty 
« by his imprudence or mis fortune, without being diſ- 
< franchiſed of his vote.“ The ſame argument would 
prove that a pauper or a felon has a right to vote. But he 
continues: This was ſatisfactory to all parties, a few 


N only excepted, who ſeemed diſpoſed to be ſatisfied with 


& nothing but their own opinions upon it, in the avowal 

4 whereof they were not always morally decorous, nor 
« perſonally reſpectful. They were entire ſtrangers,” 
The reader will decide whether this curious attempt at 
reaſoning is concluſive; in the mean time, I fear that 
I- muſt rank myſelf among thoſe diſfatisfied ſtrangers, 
who were neither A le nor en re- 
peciſul. | 

At the firſt elefion, this Mr. 8 ated as aſſeſſor 
to Sir Watkin Lewes. At the ſecond, he appeared in 
the more ſubordinate character of a kind of ſecond 
or under aſſeſſor to Mr. Serjeant Runnington. Upon 
enquiry, I find that he is a barriſter of the Inner Temple. 
His pretenſions to che office of aſſeſſor, and the reaſon 
and manner of his appointment, will beſt appear from 
the following extract from the examination of * ann 
Lewes before the ET committee. 9 , 


„„ 
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e SECOND DAY. 
Lune, 197 die. Decembris, 1796. 
4425 Sh Watkin Lewes (\worn). 
Queſtion, Mr. Serjeant Heywood, Did you hear Mr, 
— before the poll was open; addreſs the electors ? 
 Anfwer, Sir Watkin Lewes. Ves; and. after ſpeaking 
to them ſome time, he addreſſed himſelf to me. He 
Rated, that by a reſolution of a committee of the Houſe 
of Commons, Mr. Thellufſon was declared ineligible ; n 
and faid further, that if any votes were received for Mr. | 
Thelluſſin, he ſhould appeal to the Houſe of Commons. 
This being addreſſed to me particularly, I felt myſelf 
called upon to ſtate my opinion as to the eligibility of 
Mr. Thelluſſon, and to inform him and the electors, that 
J had taken the opinion of counſel as to the eligibility of 
bis opponent that the opinion of counſel was, that he 
Was eligible; and I did not conceive myſelf, as returning 
officer, juſtified in precluding the electors of the town LY 
and borough of Southwark to give their votes for whom | 
they thought proper. 
2, Were the counſel towbom you alluded, ouralialiber? . 
A. Yes; and I declared that I had required their aſs 
ſiſtance, to enable me to decide upon any queſtions that 
we ariſe during the courſe of the election. 


| Croſs-examined by. Mr. Tieren. 
. Mr. Tierney. What is Mr. Dawes, your aſſeſſor ? 
wy Sir Watkin Lewes. A gentleman at the bar: he | 
practiſes. there now { believe : ASI: - 1 
the laſt election. | 
' 2: How came you to have two aleſlors this election? 
A. I did it, becauſe I thought it would produce greater . 
fatisfadtion to the electors as well as to myſelf, 
2. Had you two aſſeſſors at the POIs 2 
A. I had noet. 
2. Where does Mr. Dawes live? 
A. In one of the inns of court, 1 | | 
. Q, Were Mr. Serjeant Runnington and Mr. Dawes 
| | #ppointed youralſeſſors at the fame eine? a 
woes h Cc 4 pop 
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A. They were not. Mr. Serjeant Runnington Was 
appointed firſt. Afterwards,” receiving information that 
Mr. Dawes had given ſatisfaction as affeflor at the former 
election, and having received a letter from him, deſſring 
to be nee Lee ee borh — 
Mr. Serjeant Runnington. - 

9. From whith did yh receive infoqnation, that bir; 
Dawes had given ſlich ſatisfaQionat the other election? 

A. I cannot take upon myſelf to recolleft 3 bur I be- 
Kev bis ne me dil epi gon Aa +2 gmeral 
felifadtions 

. Did you think © Incovliwey, after having retained 
rn N to 
n you during te pen? 

A. I did ſo; and it b yy appolntment of mother 
aſſeſſor; as I would woe 8 gearde pole againſt 
a SONG clit eight de taken pot vp quaſi. 

2. Did you fend for eee 
ceived his Ker? 

A I did not. | | 

2. 1 you had not received tat ter ſhould you hare 
fone toe hin? =: 1568 | 
2 Tant know whether 1 Iouid of not. - 5 

Q: Was or was not Mr. Dawes . 
in conſequence of 4 wiſh e by _ Thelluſſen, or 
r his. friends? 

A. Now that has brought to my reclle&ion, that an 

was exprefied; either by Mr. Thelluſſon or 
his friends, with reſpect to the conduct of Nr. Dawes 

E had Mr. Thellulor or his bank, direMy or in- 
hy ns ee Ih "roo 
ſecond aſſeſſor? f 
A. 1 anſwered that queſtion before, that the aſſeſſors 

W ; 


2 Was 
> 80 Woite the Samy knight des nimken 3 at leaſt Mr. Tier- 
N28 e e of the ors: | 


| e ſuch diſtinct 
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- 9, Was the expence of the two aſſeſſors equally de- 
e the candidates ? 

A. I don't know that they have been paid yet, 

2. Has Mr. Dawes any demand upon you ? 

4. None as I know of, 

2. Have you any demand on Mr. — 5 | 

A. minen Tiowg, but I ſuppoſe 
en acetone | 


ofs (D) page 154. 
When firſt the petitioner declared his intentions of di- 
viding the queſtion, and taking the opinion of the Com- 
mittee upon each point ſeparately, they expreſſed a doubt 
| ws to the propriety of that mode of proceeding; nor did 
they conſent to adopt it, although it was not oppoſed by 
Mr. Thellufſon's counſel, until ſome caſes were quoted, 
in which the practire had prevailed. On this ſubject, | 
Mr. Douglas lays down the following rule : « Though” 
« the eftabliſhed method ſeetns to be, that the counſel for 
de the petitioners begin by opening the whole of their caſe; = 
« yet, when it happens to conſiſt of ſeveral queſtions, and 
tc the determination of one would render the diſcuſſion of- 
te the others unneceſſary ; as for inſtance, if the öbjections 5 
« to a ſitting member are, firſt, that he was not eligible; * 
& and ſecondly, that he had not the majority of legal votes; 
the Committee will then, with the conſent of the par- 
« ties (a), divide the caſe into the ſeparate queſtions. 
When the 9 have come to a reſolution, upon 
the counſel being called in, it is 

a u read to them by the « chairman. When the determina= 


They were the counſel of the returning officer, not of the candidates. 
One hundred pounds were paid by. Mr. Tierney's friends, previous 


to the election, to the returning officer, to cover all expences. 


(a) I cannpt think the conſent of parties neceſſary in this caſe, | 
The Committee are to judge what mode of proceeding will belt an- 
CR TIE CT avon; * 

- CY . 
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4 tion of the firſt queſtion is ſufficient for the dedifion of 


4e the cauſe, the others are not proceeded upon (). 8 
« alſo in the old Committee of elections, (in whoſe 
room the ſele&t Committees are now ſubſtituted) «and 


& at the bar of the Houſe, it was the general practice, when 


<« the right of election was in diſpute, to ſeparate that 
4 queſtion from the reſt of the cauſe, and determine upon 


cc it firſt (c). The deciſion of the Committee on the 


firſt queſtion having avoided the election of Mr. Thelluſ- 


ſon, and ſeated Mr. Trerney, i it became Oy for him 
to Rong upon oe enge, 5 


Norz 400 page 179. by 


THE - loving extract from Mr. 22 g 0 Enquiry 
a into the Duties of Men” is fo appoſite, and it ſo com- 


pletely tallies with theſe ſentiments of the Houfe, deliver. 


ed by the Speaker, that I cannot forbear tranſcribing it 

in this place. It acquires additional weight from the high 

and reſpectable character of the author, whether conſider- 
ed as a philanthropiſt or a moral writer. 


There is yet another ſubject to which 1 have already 
had occaſion briefly to advert; the expenſiveneſs of elec- 
tions, particularly if contelied. The evils which flow 


from this ſource are ſo many, and ſo alarming, as to be en- 


titled to more diſtin and ample conſideration than could 
hitherto, have been 1 afforded to them. They 


may be reduced under two heads; the fiſt compriſing 


ſuck as endanger the general happineſs, by immediately 
affecting the Houſe of Commons; the ſecond, ſuch as 
undermine it, by their influence on private individuals. 

„ x. The unbounded profuſion which the eagerneſs of 


7 companies: has introduced, and. eſtabliſhed cuſtom has 


— 


„% % Doing, 63. rule . + 
(91 Ib. 88. Note U. See alſo the Brial ak w. $59 


— 
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lanctioned, confines within narrow limits the choice of the 
electors, by deterring or diſabling numbers, deſirous and 
fit to repreſent them, from involving themſelves in a ruin» 
ous conteſt, It tends to deſtroy the balance of the con- 
ſtitution, by virtually transferring. the right of election 
from the People at large, either to combinations of peers, 
who may find their advantage, eſpecially i in the caſe of 


County elections, in uniting to cruſn all oppoſition to 


their mandates, by holding out to the independent country 
gentlemen the proſpect of intolerable expence; or to the 
crown, "whoſe miniſters may occaſionally be corrupt 


enough to fight the battles of cheir dependants, directly 


or indirectly, out of the public purſe; or to the leading 
political parties of the day, who may bring forward, on 
the ſtrength of large ſubſcriptions, a number of their ad- 


herents, on whoſe ſervility they can rely. It tends to fill 
the Houſe of Commons with repreſentatives of boroughs, 


little known to their conſtituents, little connected with 
them, neither reſpecting them nor reſpected by them; and 
to preclude the advantages which reſult from the member 


of patliament feeling himſelf reſponſible to thoſe whom he 


immediately - repreſents. It tends. to render the public 
man little ſhocked at venality ; for it is that perhaps to 


which he owes the poſſeſſion of his ſeat; and little ſolici- 


tous about his character or his actions, for thoſe are not 


the recommendations to which he looks for the continu- 
ance of it. It tends to ſupport the factions which range 


themſelves on the ſide of the Court, and thoſe which are 


arrayed under the banners of Oppoſition, by increaſing 
the number of needy members ; and of needy members, 
8 peculiarly indiſpoſed to brook the preſſure of contrated 


circumſtances, from having been in poſſeſſion of affluence 


previous to their election. Many, a victorious candidate, 


when he enters the Houſe of Commons, ſtands 
As one eſcaped from cruel fight, 


-.*. Sore toil'd, his riven arms to havock wy 


And cloudy in aſpedt ; 8 
Ce 3 : and 
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and is firongly ue to graſp at the forbidden r 


which promiſes to allay the ſmart of his re and re- 
ſtore him to his priſtine vigour. By the preſent expenſive _ 
ſyſtem of conducting elections, men who had riſen to 
wealth by che plunder of diſtant regions, might be en- 
abled to force their way into the Britiſh parliament thro 

the barriers erected to ſecure the conſtitution; and t 


umphantly to introduce through the breach a band of dif. 


ciplined adherents, by whoſe aid they might elude the 
accuſations, and defeat the claims vf juſtice, and thus en- 
courage the rapacity'of future oppreſlors. Its combined 
operation of theſe various evils contributes materially to 
injure the Houſe of Commons in the public eſteem; to 
caſt a general imputation on its proceedings; and by de- 
tracting from its credit to diminiſh its power, while, at 
the fame time, it accumulates obſtructions to every plan 
of reform by which they might be reſtrained. 

4 2. The effects produced on individuals are alike i in- 
jurious to private ha appinefs, and to the general welfare of 


the community. The irritation excited by the Toſs ſuſ- 
_ tained in point of fortune, both by the winning and the 


lofing competitor, ſharpens the inveteracy of party; 


Tengthens the ſhyneſs and animoſities ariſing from the 


contelt ; and aggravates the angry purpoſe of retaliation 
and revenge bequeathed from father to ſon, and deſtined 
to embroil fubſequent generations. The family, in the, 
meantime, like the wife of Seneca, bears i in its faded form 
and pallid countenance a memento of the blood which it 
has loſt. Every ſtep. i is feeble, every exertion. languid. 
Domeſtic comforts are narrowed; and thoſe that remain 
are embittered by the tecollection of ſuch as are no longer 
artainable. 'The education of children i is conducted on a 
leſs ample plan; their deſtination i in the world determined 
by leſs liberal Views; and their ſettlement in life formed 


on a more. contracted ſcale: or the humiliation of re- 


trenchment 1 in | outward ſplendour is ſhunned bye an eror 


5 * 
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Bunt and therefore ſhort-lived riſe af rents; by the pre- 
mature deſtruction of timber; by the neglect of the ne- 
ceſſary erection or repairs of farm-houſes ; by imprudent 


25 mortgages, and by temporary expedients, often ruinous in 


the. end; by diſplaying in oſtentaticus luxury whatever 


| penuriouſueſs can fave in neceſſary expepces; and by aſ- 


digning, to gaudy, pomp what was formerly devoted to 
compaſſion and charity. But the laviſh. expenſiveneſs of 
elections, extends its pernicious influence far heyond the 


leaders of che contending ſides. It promotes almoſt every 
* . kindof vice; and ſupplies without limit the materials for 


drunkenneſs to the voters and their families, with all its 
attendant effects on their morals and habits of life, It is 


4 injurious to the peace of ſociety, by familiarizing the 
| Jower ranks to ſcenes of profligacy and riot. It is inju- 


rious to commerce, by accuſtoming the manufacturer to 
idleneſs and intemperance, thus rendering him indiſpoſed or 
unable to work. It i is inj urious to the national ſtrength, 


by ruining the health together with the morals of the 


| ſubject. It is injurious to the conſtitution, by extinguiſh- 


ing public ſpirit, and virtuous principles of political con- 


duct in the breaſt of the people ; and by imprefling the 


conſiderate and the good with ſuch an abhorrence of the 
numbecleſs miſchiefs ariſing from it, as to deter them from 


coming forward as candidates, and almoſt to inſpire them 


with diſguſt againſt elections and parliaments, In all 


theſe different ways, as well as by its immediate effectꝭ 


on the Houſe of Commons, it preys on the welfare, and 
endangers the ſtability of the empire. | 
« Maladies, which from their nature appear on the 
point of exhauſting Ard wearing out themſelves, may be 
permitted to take their courſe : but this malady threatens 


to increaſe with the,increaſing wealth of the ſtate. The 


extenſion of trade, foreign and domeſtic, prepares a eon- 
4inual influx of monied candidates; and the thirſt of 
bribes, rendered ĩinſatiable by cuſtomary and periodical 
"OY . e. 
wake 9 
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Foſtered thus by natural cauſes, the growing evil can be 
checked only by the ſtrong arm of law. And the mem- 
ber of parliament who ſhall deviſe, and carry into execu- 
tion, a plan by which it may be ſpeedily and generally 
checked, may congratulate himſelf on having rendered a 
more eſſential ſervice to his country, than the general 
who by his victories ſhould add new provinces to her 
dominion.” As Enquiry into the Duties of Men, by Tho- 

mas E 9 1 M. A.—V. I. p. 208.—21 5. 3 edit. 


» NoTe (F) page 187. 

THROUOn che medium of Mr. Serjeant Running= 
ton, 1 have been favoured, by Mr Roſs of Boſwell-court, 
with 4 copy oft the following caſe, which was in 1781 
laid before the late Mr. Wallace and Mr. Mansfield, the 
then attorney and ſolicitor general, on the ſubjeX of Mr. 
Gordon's eligibility for the ſtewartry of ' Kirkcudbright ; 
. with the opinions of thoſe two gentlemen thereupon, Mr. 
Roſs was ſolicitor 1 in the cauſe.” 


CASE. 


AT the laſt general election, Peter Fabnſton, Eſq; wad 
John Gordon, Eſq; ſtood candidates for the ſtewartry of 
Kirkcudbright in Scotland. 8 
Mr. Johnſton was returned; but Mr. Gn having 
preſented a petition to the Houſe'of Commons, complain- - 
ing of Mr. Johnſton” 8 election, the Committee appointed 8 
to try the merits of the petition, aftgr 9 8 ſeveral 0 | 
came to the following 1 reſolutions; _. ' | 


. Reſohved, That nine of the I 59158 — 4 ben | 
L dered for the petitioner, and were refuſed by thepra 
ſes at the election, be added to the poll. 
© Reſolved, That it is the opinion of this Compal. 
4; tee, that 1 N Kiqzy was guilty of bribery, 
Ee... at 


NOTES 30 


r the laſt eleQion for the ſteyartry of Kirkcudbrighht, 
& and was e incapable of pang elected. 


The Committee Strand, ” 
4 That Peter Johnſton, Eſq; the fitting member, 3 
 & js not duly elected a Commiſſioner to ſerve in this 
« preſent parliament, for the ſtewartry of Kirhcude 
e bright; and alſo, 
& That John Gordon, the petitioner, is not duly | 
& elefted a Commiſſioner to ſerve in this preſent yy 
& Hament, for _ faid OR of Kircudbright ; and 
«c alſo, : 
3 That FO laſt deftion of a 8 . 
c in this preſent parliament, for the ſaid AN of 
66 Kirkcudbright, was a void election. 


The above reſolutions appear upon the minutes of the 
Committee; ; yet as the Committee did not, for reaſons 
beſt known to themſelves, think proper to report any 
more than theſe three determinations, the two reſolutions 
do not appear upon the votes of the Houſe of Commons. 
Mr. Gordon and Mr. Johnſton have again offered 

themſelves as candidates for the ſaid ſtewartry; but Mr. 
Johnſton is adviſed, - that, under the true conſtruction of 
che ſtatute of the ſeventh. of king William the 3d; chap- 
ter 4, Mr. Gordon is, by the above reſolution, rendered 


jneligible for the ſaid ſtewartry, during this preſent parlia- 


ment; and that therefore, though he ſhould have the 
majority of votes at the election, yet, that he is not en- 
_ titled to the return, but that he Mr. Johnſton, being the 
| oy eber e will be entitled to be returned · | 


| - Qu. Your opinion is.defired, Whether the een 
of the Committee, as above ſtated, does diſqualify Mr. 

| Gordon from being elected member for the e of 
Kirkcudbright, upon the preſent vacaney? n 

N I think Mr. Yup is diſqualified _ _ 
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elected at the enſuing 8 
F | 

16 March, 5 


1 1 of opinion, that * bien of the Contmittes 
ify Mr. Gordon from being elected member 
or ee upon the preſent va- 


J. MANSFIELD, 
Temple, March 17, 1781. 


Al theſe opinions ſtate in general — that Mr. 
Gordon was diſqualified, without ſaying whether the diſ- 
qualification aroſe by the common law and uſage of par- 


liament, or undef the true conſtruction of the ſtatute, or 


both; yet, it muſt be recollected, that the caſe exprolly 
direQts their attention to the act of parliament; and 

are aſked, whether, by the above reſolution, Mr, Gordon 
15 not rendered ine r under the true * ud 
the Falls of king 


- 


Nor » (6) page 219, 
— afrit '2o/flicrilf for the gevint 
election, and the pretept which iffued to the bailiff 
of Southwark eee 
N 
— — 


be Writ to the Sheriff on the Gauer Elton, | 


© GEORGE the Third, by the grace of God, of Great 
Britain, Frunce, and Treland, king, defender of the faith, 

BT to the ſheriff of the county of Surrey 

| nor fl ee dee e e- 


, 9 * 
7 . 
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Ing us, the Kate, and defence of our kingdom of Great 
Britain and the church, We have ordered a certain par- 


liament to be holgen at our city of J gſminſter on the 


12th- day of July next enſuing, and there td treat and 
have conference with the prelates, great men, and peers 
of our realm, We command and ſtrictly enjoin you, that 
{proclamation being made of the day and place aforeſaid 
in your next, county court to be holden after the receipt 
of this our writ) two knights of the moſt fit and diſcreet 
of the ſkid county, girt with ſwords, and of every city of 
that county two citizens, and of every borough in the 
fame county two burgeſſes of the moſt ſufficient and diſ- 


creet, freely and indifferently by thoſe who at ſuch pro- 


clamation ſhall be preſent, according to the form of the 


FKatutes in that caſe made and provided, you cauſe to be 


elected; and the names of thoſe knights, citizens, and 
W ſo to be elected (whether they be preſent or 


- abſent). you cauſe to be inſerted in certain indentures to 
be thereupon made between you and theſe who ſhall be 
preſent at ſuch election; and. them at the day and. place 
aforeſaid you cauſe to come, in ſuch manner, that the ſaid 

| knights for thernſelves and the commonalty-of the ſame 


county, and the ſaid citizens-and burgeſſes for themſelves 
and the commonalty of the ſaid cities and borqughs re- 
ſpectively, may have from them full and (ullicient power 

to do and conſent: to thoſe things 9 
by the common council of our ſaid kingdom (by the 


bleſſing of God) ſhall happen to be ordained upon the 


aforeſaid affairs, ſo that for want of ſuch power, or through 


an improvident election of the ſaid knights, citizens, or 
burgeſſes, the aforeſaid affairs may in no wile remain un- 


finiſhed ; willing nevertheleſs that neither you nor any 


other ſheriff of this our faid kingdom, be in any wite | 


elected; and that the election in your full county ſo 
made, diſtinctly and openly: under your ſeal, and the ſeals 
wa Wolter ey cnn; mr 


— 
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tify to us in our chancery, at the day and place aforefaid, 


without delay, remitting to us one part of the [aforeſaid 
indentures annexed to theſe ee The es with this 


Writ. 
Witneſs, &c. - 
| Precept Fon the Sheriff of Surrey to the Bail 7 
| the Borough of Southwark, | 


SURREY to wit.— Thomas Sutton, Suite, ſheriff of 
the ſaid county, to the bailiff of the borough of South- 
wark, in the faid county, greeting : Know ye, that I 
have received a certain writ of our lord the king, to 
me directed, in the words fellowing ; (that is to ſay) 
« George the Third, by the grace of God, of Great Bri- 
cc tain, France, and Treland king, defender of the faith, 
Kc. to the ſheriff of the county of Surrey, greeting. 
« Ihereas George W. codferd Thelluſſon, eſquire, was lately 
« choſen one of the burgeſſes for the borough of South- 
wart in your county, for our preſent Parliament, ſum- 
“ moned to be holden in our city of We/minfler the 
cc twelfth day of Fuly laſt paſt, and from thence by our 
& ſeyeral writs prorogued to and until the twenty-ſeventh 
«day of September laſt paſt, and there now holden. 
e And whereas the Lower Houfe of our ſaid Parliament 
« have adjudged the election of the ſaid George Woodford 
e Thellufſon to be void, as by letter of our right tr 
4 and well-beloved councellor Henry Addington, ſpeaker 
c of our ſaid Lower Houſe of Parliament, more fully and 
te plainly appears; by means whereof our fubjefts of the 
< ſaid borough are deprived of one burgeſs to treat for the 
« benefit of the ſame borough in our ſaid Parliament, 
% Nevertheleſs we being unwilling that the commonalty of 
ct our kingdom, in our aid Parliament aſſembled to treat 
E of buſineſs concerning us, the ſtate, and defence of our 
** en and the MY from the n cauſe _ 

7 « bg 
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« be Gmizibed or. 1 whereby 14 affiire may not 
&« have a due end, We command you, that in the place f 
e the ſaid George Woodford Thelluſſon, within the borough 
« aforeſaid, one other fit and diſcreet burgeſs of the afore- 
s ſaid borough ( proclamation being firſt made of the 
te premiſes, and of the day and place) freely and indif- 
cc ferently by thoſe who ſhall be preſent at the procla- 
mation, according to the form of the ſtatute in that 
& caſe made and provided, you cauſe to be elected, and the 
cc name of ſuch burgeſs to be inſerted in certain indentures 
cc to be thereupon made between you and them who ſhall 
s be preſent at ſuch election (whether at the faid election 
« he ſhall be preſent or abſent), and to cauſe him to come 
cc to the ſaid Parliament, ſo that the ſame burgeſs ſo to be 
&« choſen may have full power and ſufficient authority for 
© himſelf and commonalty of the aforeſaid borough, - to do 
and conſent to thoſe: things which in our Parliament 
tc aforeſaid, by the common council of our realm (by the 
& blefling of God) ſhall happen to be ordained upon the 
«aforeſaid affairs: willing nevertheleſs that neither · 
cc you; nor any other ſheriff of this our kingdom in any 
« wiſe be elected; and the election ſo made diſtinctly 
« and openly; under your ſeal, and the ſeals of them 
ce who ſhall be preſent at ſuch election, certify you to us 
« in our chancery forthwith, remitting to us one part of 
cc the aforeſaid indentures annexed to theſe preſents, to- 
“ pether with this writ. Witneſs ourſelf at Mefiminſter, 
„e the twelfth day of November, in the  thirty-ſeventh 
« year of our reign, YORKE,” And becauſe the exe- 
cution of the faid writ belongs to you, Therefore, by ©. 
virtue of the ſaid writ, I require, you, that in the place of 
- the ſaid George Woedford Thelluſſon, eſquite, within the 
| borough aforeſaid, one other fit and diſcreet burgeſs of the 
faid borough (proclamation being firſt made of the pre- 
miſes, and of the day and place) freely and indifferently 
by thoſe who ſhall be preſent at the proclamation, AC 


— 
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bn the ſtatute in that caſe made and 
provided, you eauſe to be elected and the name of ſuch 
burgeſs to be inſerted in certain indentures to be thereupori 
made between me and them who ſhall be preſent at fuch 
election, whether at the ſaid election he ſhall be preſent 
or abſent ; and to cauſe him to come to the ſaid-Parlia- 
ment, ſo that the ſaid burgeſs ſo to be choſen may have 
full power and fufficient authority for himſelf. and the 
commonalty of the aforeſaid borough, to do and confent 
to thoſe things which in the Parliament of our faid Lord 
the King, by the common council of His Majeſty's 
realm (by the bleſſing of God) ſhall happen to be or- 
dained upon the aforeſaid affairs; but you are not tu 
elect me or any other ſheriff of this kingdom: and the 
election ſo made, diftinAly and openly, under your ſeal; 
and the ſeals of them who ſhall he preſent at ſuch election; 
you are forthwith to eertify to me by ſending to me one 


part of the ſaid indentures; together with this precept; 
ſo that I may certify the ſame into his Majeſty's court 


of chancery forth with, whereof fail not. Given under 
the ſeal of my office the twelfth day of November; in 
the” year of our Lord one thouſand ſeven hundred and 


ninety- ſix. 
2 By the ſame Sheriſh, 


4 4h Werner 1796. Rabeived this 
precept from the ſheriff of Surrey, by the N 


hands of Mr. George Ware, at 12 o'clock 
at neon „1 


Watkin Lowes, 
execution of this precept appears 
Wb ee annexed. 


| 5 i | Tue anſuer of Wathin Libs; 
OO  Migh-baliff of Sathwark, 
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Batb, in 1742, is directly in point with this part of the 
argument. Taylor moved for a mandamus, to be admitted 
into the oſſice of a common - councilman of the eorpora= 
tion of Bath, The defendants returned non fuit electus. 
The plaintiff, trayerſed the return; and the cauſe being 
at iſſue, it appeared in evidence at the trial, that, by the 


charter, the election of common · councilmen is by, the 
mayor, regorder, aldermen, and common- council, or the 


major part of them then preſent; and that the mayor, 


and twenty-ſeven, being aſſembled for this purpoſe, Taylur 


Bigg, and King ſton were propoſed as candidates. But 
Bigg, being neither an inhabitant nor freeman, as the 
charter requires, was obje&ed againſt, as a diſqualified 
perſon ; notwithſtanding which, Bigg had fourteen votes, 
Taylor thirteen, and Kingfion only one. But Bigg not 
being a perſon qualified, Lee, chief juſtice, before whom 


this cauſe was tried, directed the jury, that if they were 4 
ſatisfied that the electors had notice of Bigg's want of 


qualification, they ſhould find for the plaintiff; becauſe 

- Bigg, not being qualified, was to be conſidered as a 
_ perſon not in eſſe, and the voting for him a mere nullity ; 
and that thoſe who did vote for him were to be conſidered 
à⁊s virtually conſenting to the election of Taylor. The 
jury found a verdict for the plaintiff. 


4 A new trial was moved for on the ground of a mit- | 
direction to the jury in point of law. It was contended, _ 


that the majority having voted for Bigg, though not qua- 


lied, Taylor could not be duly elected, the charter re- 


quiring that every perſon elected muſt be elected by the 


majority then preſent. That Bigg being elected in fat, 


his want of qualification could not give a right to Taylor, 
who had not the majority; but made the election void 
in toto. For the b an entire act, W 


void 
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bf 2 who had not a majority. 2 Sen 
: But the other three judges of the court of King's Bench 
3 > agreed with the Lord Chief Juſtice; that the verdiét was 
2 EE They held, that as the fourteen electors who voted - 
for Brgg had notice that he was not qualified, their votes 
| were thrown away. That when electors vote for a per- 
. ſon not qualified, it is the ſame thing as if they had given 
| no vote at all; in which caſe it was not diſputed, but 8 
. flence was a conſtructive conſent: the new trial, there- 


- 
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ERE i is a Kannen k eeseed en diſperſed 
throughout the kingdom, whoſe votes it is the 
inderel of one or other party to queſtion at almoſt every 
conteſted election. I mean the Catholies. By a feries of 
penal ſtatutes, (the wiſdom or policy of which does not 
affect the preſent queſtion) ſtatutes, in their practical ef- 
fect more oppreſſive and ſevere, than any of the laws, 
paſſed, in France, againſt the nonjuring prieſts and 
emigres, - even during the anarchic reign of the ſavage 
and ſanguinary tyrant Robeſpierre (a); the whole body 
of Engliſh catholics were, for certain ſpeculative religious 
tonets, proſcribed en maſſe, and debarred, for the ſpace of 
nearly two centuries, from all the privileges of Engliſh- 
men, and from moſt of the common rights of mankind. 
Of late years, the ſeverity of theſe arbitrary laws has been 

conſiderably relaxed. By the act of the 18th of the pre- 
fent king, cap. 80. ey are permitted nene. 


(a) n bobbin; I ſhall give = fingle inftance. Ta 
France, the ancient worſhip was prohibited, and the practice of it in 


public was attended with the ſxvereſt penalties ; but here the tyranny 
traded. Perſons were not compelled to attend the churches of the 
 conftitutioval priets. In England, it was otherwiſe i Catholics 
were not only prohibited the praftice of their own religion; they 
were obliged to ſubmit to the moſt eruel puniſhments and depriva- 
tions, if they refuſed to renounce their religious principles, to conform 
to the eftublihed church, to prof eis to adopt its tenets, or to frequent 
its plases of worlup, | Search the annals of tyranny from the begin- 
ning to the end, and another law cannot be produced at once ſo fla- 
grantly cruel and flagitious. And theſe laws were in force in this 
country till the middle of the year 1991. Yet, in 1792, we were the 
firſt ta cry out A perſecutions in France. 
„„ inherit 


% 
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inherit lands, and to educate their children. By the 21 
of his majeſty, e. 32. further rights are reſtored to them: 
and, except in_a_few inſtances, they are by that a& 
- placed on the ſame footing . as the proteſtant diſſenters. 
B By 7. and 8. W. 3. c. 27. F. 19. „No perſon, who- 
4 ſhall refuſe to take the oaths of ſupremacy, ſhall be ad- 
© mitted to give any vote for the election of any knight of 
& the ſhire, citizen, burgeſs, or_ baron of the cinque ports, 
« to ſerve in parliament ;”” which oaths the ſheriff or other 
returning, officer is empowered and required to adminiſter, 
at the requeſt of any one of the candidates (b), or of any 
| other perſon preſent at ſuch election (e). The ftatute of 
the 31ſt of the king, above referred to, makes no altera- 
tion in this reſpect; and therefore, as catholics in general 
object to take this oath, it becomes a material enquiry, 
in what manner and by whom it may be legally admini- 
ſtered at elections. 
This depends on the 0 of the 24th of the 
king, chapter 73, entitled, An act for directing the ap- 
<« pointment of commiſſioners, to adminiſter certain 
« and declarations, required by law to be taken and made 
« by perſons offering to vote at the election of members _ 
« to ſerve in parliament.” The preamble recites, & that 
great delays have ariſen in the elections of members to 
« ſerve in parliament, by the time and place in which 
tc the oaths of allegiance, ſupremacy, the declaration of 
4 fidelity, the dath of abjuration, and the declaration or 
.« affirmation of the effect thereof, are uſually adminiſter- 
« ed to electors; and in many places it might be rendered 
« impracticable to receive the votes of all perſons claim- 
e ing and having a right to vote, within the time limited 
(c by law for the duration of the polls at ſuch. elections. 
To remedy this evil, it is enacted, & That, when a poll 
« ſhall be n at any election of a member or mem- 


(59 7 and 8 W. 3. c. 27, $19. 
9 6 Ann, c. 23. F. 13. 
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bers to ſerve in parliament, the returning officer or 
« officers at every ſuch election, after ſuch poll ſhall be 
« demanded, ſhall, at the inſtance and requeſt in writing 
&« of any of the candidates, under his or their hand or hands; 
immediately after ſuch requeſt, and before he or they 
<« ſhall proceed further in taking the poll; retain, nomi- 
* nate, and appoint two or more perſons to adminiſter the 
& oaths of allegiance, ſupremacy, &c. now required by 
«law to be taken by voters at elections of members ta 
« ſerve in parliament z and to certify the names of the 
« reſpective electors who ſhall take ſuch” oaths, in man- 
cc ner therein aftermentioned,” And the perſons fo ap- 
pointed, are authorized and required to adminiſter ſuch 
oaths to every ſuch elector, who ſhall deſire or be required 
to take the ſame, previous to his voting at ſuch election; 
And they are to be ſworn, impartially to adminiſter the 
oaths, and to give a certificate thereof to the perſon who 
takes them. 

By the 2d clauſe ; © Any perſon or poſited daining'to to 
vote at any ſuch election, may, at any time before he 
or they ſhall give his or their vote or votes at ſuch 
« election, apply to any one of the perſons: ſo -appointed 
« and ſworn as aforeſaid, to take the ſaid oaths; and the 
<« perſon, to whom ſuch application ſhall be made, ſhall 
« accordingly adminiſter the ſame to ſuch perſon or per- 
« ſons ſo claiming a right to vote; and ſhall, immediately 
« upon ſuch oaths being taken, ſign and deliver to ſuck 
« perſon who ſhall have taken ſuch oaths, a certificate 
« thereof; according to the form preſcribed by the act. 
And every ſuch perſon, to whom ſuch certificate ſhall 
be ſo given, and having a right: to vote at ſuch elec- 
c tion, ſhall, on producing ſuch certificate to the return- 
< ing officer or officers, or other perſon or perſons law- 
a fully taking the poll at ſuch election, be permitted to 

« poll; and his vote ſhall be taken and received, in like 
e manner as if the oaths mentioned and expreſſed in ſuch 

| Dd2 4 certi- 
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« rertifitate hi been ere by the unit aflcet 
or officers at ſuch election.“ 

By the zu clauſe; « When any peribn or ti 
4 offeting . bote at any ſuch vlcftion, without producing 
& ſuch certificate as aforeſaid; ball be lawfully required to 
& take the faid oaths ; then, ſuch baths ball not be admini« 
«ered by the returning officer or officers, or other 
« perfon or perſons taking the poll, but, the elector or 
& electors fo required to take fuch oaths, ſhall immedi- 
* ately withdraw, and ſhall take the ſaid oaths before one 
« of the perſons appointed and ſworn as aſforefaid The 
remainder of the act relates to the manner of providing 
proper places for the adminiſtering theſe oaths. . | 
So much for the words of the act of parliament : Now 
for its eonſtruction. At the laſt Heftminſier election, 
no requeſt having been made to the returning officer, in 
purſuance of this ſtatute, I oppoſed the oaths being tender · 
ed to an elector, who came to vote for Mr. Fox, and who 
| objected to take them; but the deputy high bailiff, who 
prefided, informed me, that the act only applied to caſes 
where there was a requeſt in writing, under the hand of 
the candidate; and that, till ſuch requeſt ſhould be made, 
the power of the returning officer was not affected by the 
aft; and therefore, he was at liberty to adminifter the 
oaths, in the ſume manner and place as they had been 
uſually adminiſtered before the paſſing of the act. I be- 
lieve he did not attempt to enforce this conſtruction, as 
all the catholics who prefented themſelves were admitted 
to poll; eee ede 
ever tendered to any of them. 

Tue more I reflect upon this ſubject, the moe Iath 
convinced; char als ben enen f d Gopatycligh bath 
+# of Wi/tminfley is erroneous; and that this ſtatute is a 
virtual repeal of the 7 and 8 W. 3. c. 27. & 19. and 
of the 6 Ann, c. 23. F. 13. under which the mum 
officer derives his authority W adminiſter theſe oaths, - 

4 "Thy fatuws of the 34th of the King was paſſed to pre- 
| vent 
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vent delays at elections ariſing from the time and place 
in which the oaths were uſually adminiſtered; and which, 
in populous'places, might render it imptacticable for all 
the electors to vote within the time limited by law: for 
the duration of the poll (4). Its profeſſed object theres 
fore is, not to benefit the candidate, but to ſecure to the 
elector, at all events, the due exerciſe of his elective fran 
chiſe. Such being the profeſſed. object or ſubject mattes 
of the act, every part of it muſt be underſtood as having 4 
regard thereto (e). To have effectually ſecured this ob- 
ject, it was only neceflary to enact, that theſe oaths ſhould | 
not in future be ever tendered at elections. But, in ſe- 
euring to the elector the free exerciſe of his franchiſe; 
the legiſlature was careful not to treſpaſs, on the right of 
the candidate; Every candidate has an intereft that none 
ſhall be allowed to vote, who are not well affected to the 
conſtitution of the country, and therefore has a right to 
infift, that every perſon who claims to vote, ſhail take \\ 
thoſe oaths which the laws deem an unequivocal teſt of 
fidelity and ſubmiſſion to the government. But this act 
veſts excluſively in the candidate the power of requiring 
that they ſhall de tendered, truſting that no candidate 
will require it from an improper motive: and, in order 
effectually to prevent his converting this right into an 
engine of vexation, it does not allow him to inſiſt upon 
their being adminiſtered to one, without their being alſo 
adminiſtered to every elector who claims to vote. With 
this view it is enacted, that the candidate muſt make a 
requeſt, ĩ in writing under his hand, to the returning offi- 
cer, who, immediately upon receiving ſuch requeſt, is 
bound to ſtop all further proceeding in taking of the poll, 
till he ſhall have retained and ſworn proper perſons, im- 
partially to adminjfter the oaths, and ſhall have provided 
for their due adminiſtration proper places, to which the 
electors may have free acceſs without interrupting the 


7 W (e) 2 Black. Com. 60. 
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poll. Is it likely, when the miſchief avowedly profeſſed 
to be remedied by the act, was the injury the electors re- 
ceived," by the delays ariſing from the time and place ig 
which the oaths were uſually adminiſtered, that the legiſla- 
ture intended, that the remedy ſhould depend on the ca- 
price and whim of the candidate, and that, wheneyer he 
did not chooſe to inſiſt on the application of the remedy, 
the miſchief ſhould remain in full force, and the admini- 
ſtration of the oaths continue as before? That all delays 
ariſing from the adminiſtering theſe oaths by the returning 
officer at the poll, are within the .miſchief of the ſtatute, 
cannot be denied; nor that the injury to the cleftor, by 
being thereby prevented from voting within the time 
limited by law, is as great, although the candidate ſhall 
not think proper to requeſt, in writing, that the oaths 
{hall be adminiſtered. But it is a general principle of 
law, that a remedial ſtatute © ſhall be extended by equity 
« to all caſes within the ſame miſchief (F); and & the 
« judges are to expound a ſtatute ſo that a caſe within the 
< miſchief and cauſe of the act be within the ſtatute by 
6 equity, though it be not within the words (F).“ Here 
| there is no need of reſorting to equity: the caſe is not 
only within the miſchief and nn of the act, but within 
its words and letter. 
I ſaid, that, to prevent vexation, the candidate is nat 
impowered to inſiſt upon the oaths being adminiſtered tp 
one, without their being alſo adminiſtered to every. elector 
who claims to vote. The words of the ſecond clauſe of 
the ſtatute are, any perſon claiming to vote 77 at 
any time before he ſhall give his vote, « apply”! to any 
one of the perſons ſo appointed, Sc. and upon producing 
bis certificate be permitted to poll. The words, “ may 
« app 5 in this clauſe, are not merely words of permiſ- 
ſion, they are compulſory on the voter. Whenever a 


4. Com. Dig. 379. Tit, Parliament, . 13. 15.) Co. Lit. 
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katute ordains any ching! for the benefit of the public, the 
word cn is imperative, and i is to de conſtrued to mean 
« all' Thus, an indictment lies on the 12 and 13 
Chas. 2. c. 12. againſt church- wardens and overſeers, 
for refuſing to make a rate, to reimburſe the conſtables ; 
yet the words of that ſtatute ſeern only permiſſive, viz. 
that they ſhall have power and authority to make a rate 
for that purpoſe (e). Surely the regulation of every election 
in the kingdom is as much for the benefit of the public, 

as the enabling overſeers to make a rate for tis reim- 
burſement of conſtables. — 

But the third clauſe is deciſive: By chit clauſe i it is 
enacted, That when any perſon, offering to vote with- 
« out producing ſuch certificate, ſhall be lawfully reguired 
« to take the ſaid baths, then, ſuch oaths ſhall not be ad- 
« minflered by the returning officer, or perfon taking the 
« poll; but the elector ſo required to take the ſaid oaths, 
« ſhall immediately withdraw, and ſhall take the ſaid oaths 
&« before one of the perſons appointed and ſworn as afore- 
«ſaid, in manner therein before mentioned.“ Now, I 
aſlk this queſtion: Before a candidate has made ſuch re- 
queſt"! in writing under his hand to the returning officer, 
can an elector be lawfully required to take theſe oaths? 
If he be not lawfully required, there is an end of the queſ- 
tion,' and he muſt be admitted to poll. If he be lawfully 
riquired, then by this clauſe the oaths ſhall not be admi- 
niſtered to him by the returning officer, or perſon taking 
the poll, but he ſhall immediately withdraw, and take 
them before one of the perſons appointed and ſworn by 
virtue of this act. But, the returning officer has no 
power to appoint or ſwear ſuch perſons, unleſs at the in- 
ſtance and requeſt in writing of one of the candidates; ſo 
that it muſt eventually depend upon this act of the candi- 
wy whether an elector can | be lawfully required to take 


) Rex v. Barlow, Salk, | 
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theſe oaths, before he is admitted to poll. This 
tion is ſimple, and will beſt effectuate the object of the 
ſtatute, the preventing delays occaſioned by the ancient 
manner of adminiſtering the oaths at elections. It ought 
therefore to be favoured: that expoſition is always to be 
nn W 
ed (g). 
b I bave gaod reaſaa'to. believe that ſuch was "the-in- 
- tention of the legiſlature. The bill was ſupported, by 
many who were friendly to the catholics, and wha were 
deſirous of obtaining for them, by a ſide wind, a privilege 
which they feared parliament would not grant if it were 
openly demanded. Such condu& in the promoters of the 
bill was. moſt certainly both praiſe worthy and amiable 
but the ſubterfuge is beneath the dignity of the legillature 
of 2 great nation, and in that point of view cannot meet 
with too ſrVete reprehenſion. With this view of reliev- 
ing the catholics, many of the ſupporters of the bill en- 
deavoured to throw every obſtacle in the way of adminiſ- 
tering theſe oaths. They confined to the candidate the 
right of inſiſting upon their being adminiſtered rightly 
judging, that to make the adminiſtering them depend 
ypon the candidate, and not to allow them to be tendered 
without an unequivocal declaration, under his hand, that 
he defired it, would in practice nearly amount to an ab- 
rogation of the oaths. No candidate of liberal ſentiment 
would chooſe to incur the odium of ſo illiberal a meaſure ; 
— ſay the odium of fo illiberal a meaſure. Nobody 
imagines. that the catholics at this day object to take the 
oath. of ſupremacy from any difloyalty to the laws or 
conſtitution of the country, or from any diſaffection to 
the perſon or family of the King. The catholics are not 
tue quarter from which either ſeditious or traiterous at- 
tempts are apprehended, To inſiſt, therefore, when thus 
cCircumſtanced, on their taking the oath of ſupremacy, 


(es) Com. Dig. Title Parliament, (R. 28.) 
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En only proceed from the illiberal motive of disfran- 
chifing a few perſons of delicate and ſenſible minds, who 
_ conſcientiouſly object to this oath, merely becauſe 
eonceive the wording of it to imply a denial of one of 
[T9400 e | 

And here it may not be improper to conſider the ob- 
„ds ef the catholics to the oath of ſu 


object only to the words © ecclefiaftical or ſoiritual® i in 
the following clauſe. © And T do declare, that no foreign 


ms Prem prelate, EY Cone 
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& preeminence, or authority, « eccleſiaftical & Hannu 
« within this realm.” That their objection is to the 
wording, and not to the ſubſtance of this oath, appears 
from this. Before adminiſtration would countenance the 
act which paſſed in their favour in 1791, they required 
from the catholics a general declaration of their principles, 
and a formal renunciation of thoſe imputed tenets, their 
fuppoſed* belief in which was the only ground upon 
which the laws againſt them were juſtified, or could be 
defended. Such a declaration was accordingly ſigned by 
their ſix biſhops, by above two hundred of their clergy, 
and by upwards of twelve hundred laymen: in all, by 
about one thouſand five hundred of the principal Gi 

It fell to my lot to go round the kingdom, to procure 
theſe ſignatures; and there were few perſons indeed of 
reſpectability or property whoſe names were not obtained 
to it. That declaration, thus ſigned, was aſterwards, on 
the 7th of May 1789, preſented to Parliament in the 
form of a petition, and entered in the journals of both 
Houſes (i). The original, with the ſignatures, has 
fince been depoſited in the Britiſh Muſeum. In that 
declaration is the following paſſage: & And we do ſo- 
- & lemnly declare, that no church, nor any prelate, nor 
* any prieſt, nor any aſſembly of prelates or prieſts, nor 


17 3 (3 44 Ge e 175. 


« any 
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<« any eccleſiaſtical power whatſoever, hath, have, or 
« ought to have, any juriſdiction or authority whatſoever 
& within this realm, that can, directly or  indireQly, 
; « affect or interfere with the independence, ſovereignty, 
« laws, conſtitution, or government thereof, or the ri ights, 
< liberties, perſons, or properties of the people of the ſaid 
« realm, or any of them (ſave only and except by the 
a -authority of parliament), and that any ſuch aſſumption - 
« of power would be an uſurpation.“ In the oath, pre- 
ſeribed by that act to be taken by the catholics, r 
made to ſwear in the following words: „ And I do 
* clare that I do not believe that the pope of e e or 
« any other foreign prince, prelate, ſtate, or potentate, 
4 hath or ought to have any temporal or civil juriſdiction, 
& power, ſuperiority, or preeminence, directly or indi- 
< rely, within this realm.“ A clauſe, in the ſame words, 
was inſerted in the oath, which, they were required to 
9 by the act of 1778, above alluded to; But this is 
not all. Another oath had been framed upon, and in 
ſome meaſure explanatory of the deglaration which they 
bad ſigned. ,.. Ln.that oath is the following:clauſe : © And 
« I do proteſt, and declare, and do ſolemnly ſwear it to 
« be my moſt firm and ſincere opinion, belief, and per- 
& ſuaſion, that neither the pope, nor any general council, 
ec nor any prieſt; nor any eccleſiaſtical power whatſoever, 
« can abſolve the ſubjects of this realm, or any of them, 
« from their allegiance to his ſaid Majeſty 3 and that no 
a foreign. prince, perſon, prelate, ſtate, or potentate, hath or 
a ought to have any civil juriſdiction or authority whatſo- 
c ever within this realm; or any ſpiritual authority, power, 
« or juriſdiction whatſoever within this realm, that can, di- 
4c rectly or indireciiy affect, or interfere, with the indepen- 
« dence, ſovereignty, laws, or conſtitution of this kingdom, 
« or with the civil or eccleſiaſtical government thereof, as by 
* law eſtabliſhed ; or with the rights, liberties, perſons, or 
« properties of the ſubje&s thereof.” This laſt 'oath 
Was circulated among the catholics, and having received 
. 2 very 
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_ A very general approbation, was inſerted in the bill ; 
and had the legiſlature thought proper to require it, it 
would have been as generally taken. The bill, with the 
oath thus worded, paſſed the Houſe of Commons, In 
the Houſe of Lords it met with oppoſition from the bench 
of biſhops ; and, upon the motion of one of theſe right re- 


verend prelates, the preſent oath was ſubſtituted, it being 
the ſame oath as had been taken erty: Maas of 


the catholics of Ireland. 


Can any thing more clearly 22 chat it is not 
to the ſubſtance of the oath of ſupremacy that the ca- 
tholies object? There is in fact nothing in that oath 
which is not contained in the declaration which 
have ſigned, and in the oaths which they have taken. 
Upon what grounds, then, do the catholics continue to 
object to the oath of ſupremacy ? It is with ſects in re- 
ligion as with parties in politics. There is an eſprit de 
corps, which binds together, and unites all the members 
in the furtherance of ſome common principle. The 
flighteſt deviation from this common principle, in matters 
even the moſt trivial, and otherwiſe the moſt indifferent, 
is always confidered as highly diſhonourable, and as an 
indication of a temper diſpoſed to relinquiſh the whole 
upon any ſufficient inducement, The more a ſect or 
party is perſecuted or oppreſſed, the more ſtrongly this 
common principle is binding on the body. There is al- 
ways ſome limit beyond which it is not allowable to paſs. 
The act of ſupremacy ſeems to be that limit with the 
catholics. It was firſt required in an age when it was 
| the faſhion to run down their principles, and when it was 
the daily object of the legiſlature to extirpate their re- 
ligion, and render its profeſſors odious to the nation. At 
the ſame time ſevere laws were paſled, prohibiting its 

worſhip, and compelling perſons of every deſcription to 
take oaths and make declarations, formally renouncing 
ſome of its leading, if not its moſt eſſential doctrines. 
The 
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The oath of fupremacy was in the number; and the 
whole of theſe daths and declarations together, were con- 


fidered, by both catholic and proteſtant, as the eriteriou 
© of religious belief, and as the teſt between the catholic 


and reformed religion. Till within (theſe few years the 


catholics were liable to grievous penalties and diſabilities 
for refuſing theſe oaths ; and although, ſince the acts of 
1778 and 1791, they can no longer be tendered to them, 

except in a few inſtances, and the oath of ſupremacy 
alone (4) can nw ne adminiſtered to them when they 
claim to vote at elections; yet the remembrance of for» 
mer hardſhips and of former difficulties remains, and 
they continue to ohject to this oath becauſe their anceſ- 
tors objected to it before. them when connected with 
others, and becauſe they fear leſt by taking it they ſhould 
be ſuppoſed to deny their religion. Had this oath not 
deen made a teſt in the reigns of Elaæabeth or William, 
aud had it never been, propoled till the year 1789, when 
the catholic bill was firſt in agitation, I am convinced 
that it would have met with very little objection. It has 
within theſe few years been taken at different elections 
by ieveral catholics, among whom are reckoned perſons 
both of family and fortune, And I have no doubt, but 
that at the preſent day, no catholic of liberal ſentiment or 
education would heſitate in taking it, if it would anſwer 
any beneficial purpoſe; and he were ſure that it would 
not be conſidered as a diſhonourable action, or a deſertion 
of his religious principles. I ſhall not be furpriſed to ſee 
the day when this oath will be generally taken by the 
catholics. As ſtrong, if not ſtronger objections, were 
made to the warriages of catholics by proteſtant clergy- 
men, or in proteſtant churches. To be married by a 
parſon, was to admit the powers of the prieſthood in pro- 
aaa ; to be married in a proteftnnt cure, according 


0 . ſopremney is the only objectionable 
can which can be tendered, 
to 
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to their ceremonies and ritual, was in ſome meaſure to 
adopt the practice, and in that inſtance to conform to the 
| Proteſtant religion. But the laity ſoon found, that to 
perſiſt in this ſcruple would expoſe their daughters, and 
render doubtful the honour and virtue of their wives; 
at any rate, that it would inevitably baſtardize their 
iſſue as to every purpoſe of legal inheritance. The con- 
ſequences were too dreadful to be ſubmitted to. The 
laity overcame the ſcruple, and the prieſts waved the 
objeRion. | 33% 
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